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DPA’ s PHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA’s Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.

Appeals- Evelyn Charry #117
Capital Trials #220
Computers- AnnHarris #130
Contract Payments- GlendaCole #403
Education - LisaBlevins #236
Frankfort Trial Office (502) 564-7204
General Counsel - ArdisPearson #169
Human Resource M anager - MarciaAllen #139
L OPSDirector - Al Adams #116
Post-Trial Division - JoeHood #201
Juvenile Dispositional Branch - Hope Stinson #164
L aw Operations- Karen Scales #111
Library - Will Geedin #119
Payr oll/Benefits- Beth Roark #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
Public Advocate - Shannon Means #108
Recruiting - Tim Shull #200
Travel Vouchers- Shirley Stucker #118
Trial Division - Sherri Johnson #165
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Jeff Sherr

Gideon’'sBroken Promise. A new report released in February
of 2005 by the American Bar Association Standing Committee
on Legal Aid and Indigent Defendants found that, 40 years
after the landmark Supreme Court decision in Gideon v. Wain-
wright, which established the constitutional right to counsel in
state criminal proceedings, theAmerican legal system still fails
to protect the rights of the nation’s poorest defendants by not
providing properly trained and prepared defense counsel. These
failings largely stem from inadequate funding of indigent de-
fense systems nationwide, and result in the risk of wrongful
convictions. In this edition of The Advocate, Public Advocate
Ernie Lewisreviewsthe highlights of the report and compares
the findings to the current state of indigent defense in Ken-
tucky.

Competency to Sand Trial. Inan articlerepublished with per-
mission from The Champion, John T. Philipsborn uses the ex-
tensiverulingin arecent federal district court casefrom Louisi-
anaasastarting point in analyzing the law and science of deter-
mining competency. The article concludes with a practical
checklist for the lawyer with a case in which competency must
be raised.

Eyewitness|dentification Refor m issweeping the country. In
March of this year, the Virginia State Crime Commission an-
nounced it will ask police there to use techniques similar to
those detailed in the U.S Department of Justice guide for law
enforcement. AlsoinMarch, Wisconsin Attorney General Peg
Lautenschlager announced a new statewide model policy for
police conducting eyewitness identification procedures. This
edition of The Advocatefeaturesareview of asurvey commis-
sioned by the District of Columbia Public Defender System.
The survey demonstrates that jurors assess the reliability of
eyewitnessidentification through a series of mistaken assump-
tions.

Defining Homelessness. Marianne Chavelier of the Children’s
Law Center provides an example of how understanding the fed-
era definition of “homelessness’ can lead to avast increasein
the ability to access services for these clients.

Contact with the Outside. In part 111 of his series describing
policiesand programsthat impact our incarcerated clients, Bob
Hubbard focuses on the rules affecting an inmate's ability to
maintain contact with the outside world.
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ABA FINDS SIGNIFICANT PROBLEMS WITH

| NDIGENT DEFENSE NATIONWIDE
by ErnieLewis

“Qurs is a government of laws, not men, John Adams
said. American society isfounded on the commitment to
law, binding the rulers asit doesthe ruled. Our willing-
ness to assure the least among us the guiding hand of
counsel isatest of our American faith.”

Anthony Lewis,

from the Foreword to Gideon’s Broken

Promise (December 2004)

The American Bar Association Standing Committee on Le-
gal Aid and Indigent Defendants issued asignificant report
in December 2004 entitled Gideon’s Broken Promise:
America’s Continuing Quest for Equal Justice. This report
was written after a series of public hearings on the right to
counsel in criminal proceedings conducted around the na-
tion throughout 2003. The conclusion: “Overall, our hear-
ings support the disturbing conclusion that thousands of
persons are processed through America’s courts every year
either with no lawyer at al or with alawyer who does not
have the time, resources, or in some cases the inclination to
provide effective representation.”

The report is lengthy and thorough. | will attempt only to
highlight some of it, rather than to summarize al of it.

I mportanceof | nnocence

Central to the report is the finding that in many instances
public defender systems nationwide arefailing at their fun-
damental mission, that of ensuring that innocent persons
are not being convicted of crimes. “That effective lawyers
can actually protect innocent persons from being wrong-
fully convicted also was stressed in the Final Report of the
2000 National Symposium on Indigent Defense sponsored
by the U.S. Department of Justice...' There are many ways
that innocent people may be drawn into the criminal justice
system...But there is one overarching way that innocent
indigent people can be extricated from the system: by fur-
nishing competent legal representation.’”

L ack of AdequateFunding

One of the primary findings of the Report isthat “[flunding
for indigent defense servicesis shamefully inadequate.” The
Report states unequivocally that “asignificant funding cri-
sis persists today.” Interestingly, the Report notes that in
England and Wal es, the government spends $34 per person

on public defender services annually. In comparison, only
$10 per person is spent on public defender servicesin the
United States. Further, much of the funding for indigent
defense comes not from the states, as recommended by na-
tional standards, but rather by a variety of other sources,
usually county government.

In addition, compensation for individual public defenders
was found to be woefully inadequate nationwide.
“[W]itnesses confirmed that inadequate compensation for
indigent defense attorneys is a national problem, which
makes the recruitment and retention of experienced attor-
neysextraordinarily difficult.”

There are also funding difficulties nationwide in regard to
expert, investigative, and support services. “National stan-
dards ...have long recognized that indigent defense coun-
sel must be provided with necessary resources such as of -
fice equipment, technology, legal research, support staff,
paralegals, investigators, forensic services, and experts.
However, witnesses testified that attorneys are denied ac-
cess to these basic tools essential to mounting an adequate
defense.”

Excessive Caseloads

One of the higgest problems found in the report is that of
excessive caseloads. “[T]estimony during the hearings re-
vealed that oftentimes caseloads far exceed national stan-
dards, making it impossiblefor even the most industrious of
attorneys to deliver effective representation in all cases.”
For example, the report noted that in Rhode Island, public
defender felony casel oads exceeded national standards by
35%, while misdemeanor casel oads were 150% of national
standards.

L ack of Contact with Clientsand
Continuity in Representation

Another significant problem found in the report is the ab-
sence of adequate contact between public defenders and
their clients. “A witness testified that, although Louisiana
by statute requires the appointment of public defendersat a
hearing to be held within seventy-two hours of arrest, in
Calcasieu Parish public defendersrarely meet with clientsin
felony cases prior to arraignment, which occurs an average
of 315 days after arrest.”
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NoIndependence

Thereport found that the primary ingredient of an effective
public defender system, independence, is missing in many
places acrossthe nation. Thelack of independence focused
on pressure from the judiciary, although some testimony
was taken regarding executive branch pressure. Testimony
was taken that Texas judges have retained unregulated dis-
cretion to appoint the attorney of their choice. Thesameis
true is Michigan. “Another witness reported that, in one
Nevada county, judges punish attorneys who request funds
to hire experts or ‘raise ugly issues that make judges un-

happy., ”

Failuresto Provide Counsel

Most distressingly, the report indicated that in many places
in the United States, there is afailure to provide any attor-
ney at all for many indigents accused of crimes. “Despite
the clear mandate imposed by relevant Supreme Court deci-
sions and additional guidance provided by national stan-
dards, the hearings confirmed that many poor persons ac-
cused of crime either do not receive counsel early enoughin
the process or, in some cases, at all.”

Equally problematic, the report also found places where
indigents wait long periods of time prior to seeing their at-
torney. “Several witnesses reported that, in some places
throughout the country, poor persons accused of crime are
arrested and detained in local jailsfor months or even years
before they have a chance to speak with a lawyer...As an
example, thewitness cited a defendant who was arrested for
loitering and spent thirteen months in jail without seeing a
lawyer or judge—or even being formally charged—before
local civil rightsadvocates ultimately secured hisrelease. In
Mississippi, awoman arrested for stealing $200 from a ca-
sino slot machine spent eight months in jail because she
was unableto afford bail.”

Seven Recommendations

The Report concludes by making seven recommendations
for improving indigent defensein the United States. These
recommendations are asfollows:

Recommendation #1: “ Tofulfill theconstitutional guaran-
tee of effective assistance of counsel, state gover nments
should provideincreased funding for thedelivery of indi-
gent defense servicesin criminal and juveniledelinquency
proceedingsat alevel that ensuretheprovision of uniform
quality legal representation. Thefundingfor indigent de-
fenseshould bein parity with funding for the pr osecution
function, assuming that prosecutor sarefunded and sup-
ported adequately in all respects.”

Recommendation #2: “ Tofulfill the congtitutional guaran-
tee of effective assistance of counsel, the federal govern-
ment should providesubstantial financial support for the
provision of indigent defense servicesin statecriminal and
juveniledelinquency proceedings.”

Recommendation #3: “ Sategover nmentsshould establish
oversight organizationsthat ensurethedelivery of inde-
pendent, uniform, quality indigent defenser epresentation
inall criminal and juveniledelinquency proceedings.”

Recommendation #4: “ Attorneysand defense programs
should refuseto continueindigent defenser epr esentation,
or toaccept new casesfor representation, when, in theex-
erciseof their best professional judgment, workloadsare
soexcessivethat representation will interferewith theren-
dering of quality legal representation or lead tothebreach
of constitutional or professional abligations.”

Recommendation #5: “ Judgesshould fully respect thein-
dependenceof defenselawyer swhorepresent theindigent,
but judgesshould also bewillingtoreport toappropriate
authorities defense lawyer swho violate ethical dutiesto
their clients. Judgesalso should report prosecutor swho
seek to obtain waivers of counsel and guilty pleas from
unrepresented accused per sons, or who otherwisegivele-
gal adviceto such persons, other than theadviceto secure
counsel. Judgesshould never attempt to encour age per -
sonstowaivetheir right to counsel, and nowaiver should
ever be accepted unlessit isknowing, voluntary, intelli-
gent, and ontherecord.”

Recommendation #6: “ State and local bar associations
should beactively involved in evaluating and monitoring
criminal and juveniledelinquency proceedingsto ensure
that defense counsel isprovided in all casesto which the
right to counsel attachesand that independent and quality
representation isfurnished. Bar associations should be
steadfast in advocating on behalf of such defense services.”

Recommendation #7: “In addition to stateand local bar
associations, many other organizations and individuals
should becomeinvolved in effortsto reformindigent de-
fense systems.”

TheKentucky Experience

Reading this report was both heartening and distressing for
me as Kentucky Public Advocate. First, it was a cause for
celebration because | know that our system of indigent de-
fenseisin much better shape than that found in thereport in
many parts of the United States.

Kentucky is blessed by having a statewide administered
and funded public defender system. DPA isan independent

state agency attached to the Justice and Public Safety Cabi-
Continued on page 6
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Continued from page 5

net for administrative purposes. DPA is presently experi-
encing the most independent statusin recent memory. DPA
has an experienced and effective oversight commission that
has as one of its statutory responsibilities the maintenance
of independence. Indigent defense is primarily funded by
the state, asrecommended by national standards, rather than
by county governments. In FY05, under the Governor’s
Spending Plan, $25 million of the $32.5 million budget came
fromthe state’s General Fund. DPA isindependent from the
judiciary, and typically judicial interference with the appoint-
ment process or the individual representation of clientsis
rareindeed.

Further, salariesfor Kentucky public defenders, while mod-
est, are on a par with counterparts in the prosecutorial sys-
tem. State public defenders makethe same astheir counter-
parts in the Attorney General’s Office. Assistant
Commonwealth’s and County Attorneys typically start at
several thousand dollars below that of the state public de-
fender or assistant attorney general; on the other hand, pros-
ecutors are able to offer more to experienced assistantsthan
the state systemisableto offer. Elected Commonwealth and
County Attorneys typically earn far more than the typical
directing attorney of aDPA field office.

Kentucky is also blessed by having resources for experts
and investigators. KRS 31.185 has worked superbly well
since itsinception in 1994, and has provided a decent sys-
tem for supplying expertsfor indigents. A DPA field officeis
typically staffed with one investigator. While thisis suffi-
cient for the smaller field offices, therearefield officeswhere
one investigator is clearly not sufficient for the numbers of
attorneys and the caseload there.

The problemsfound with inadequate training in other states
are not present in Kentucky. Kentucky’s public defender
system is well known as having one of the best public de-
fender training programsin the United States.

However, Kentucky does continue to have significant prob-
lems. The most pervasive and chronic problem is the con-
tinued lack of adequate funding. While the United States
averages $10 per capitaon indigent defense spending, Ken-
tucky spent only $7.31 per capitain FY 04.

Another way to look at the inadequate funding isthe lack of
resource parity between indigent defense and the prosecu-
tionfunction. In FY 04, Kentucky funded its public defender
systemat $32.5 million. Incomparison, the prosecution func-
tion wasfunded at approximately $72 million. Interestingly,
the report notes that nationwide, $2.8 billion is spent on
indigent defense compared to $5 billion on prosecuting crimi-
nal cases. Kentucky isfar below this 56% ratio.

The biggest problem in Kentucky’s public defender system
remains that of excessive caseloads. InFY 04, casel oads of
the average trial level public defender were 489 new open
cases per lawyer per year. This represented 185% of na-
tional standards. Kentucky’s public defenders had fewer
than 4 hours to spend on each case, despite the fact that
23% of their caseswerein circuit court.

Kentucky is not able to fund sufficient numbers of support
staff at either thetrial or post-trial level. At present, 1 sup-
port staff person supports 3 attorneys in our field offices.
There are no paralegals. There are only 2 public defender
social workersintheentirestate. Clearly, Kentucky’sfund-
ing has been insufficient to provide public defenders with
the support they need to do their complete job.

Conclusion
Thisreport iswell worth reading for every defender, judge,

prosecutor, and public policy maker. 1t can befound at http:/
Iwww.indigentdefense.org. W

—

Inlast year’sNovember issue of The Advocate, wereported on theKentucky Court of Appeals
holdingthat payment for anindigent jail inmate' spsychotropic medicationsistheresponsibility
of thelocal jail, not thestate. Wenoted, however, that amotion for discretionary review had been
filed in theKentucky Supreme Court. We can now report that, on March 9, 2005, the Supreme
Court granted review. Thecaseisnow pendingin that Court, David Osbornev. Commonwealth,

2004-SC-000566.

_
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UpPDATING APPROACHES TO CLIENT COMPETENCE:
UNDERSTANDING THE PERTINENT

L Aw AND STANDARDS OF PRACTICE
By John T. Philipsborn

In 2000, afederal district court in Louisianawrote one of the
most extensive and thoughtful rulings on trial competence
availabletoday. The court’srulingin U.S. v. Duhon responded
to agovernment agency recommendation for afinding of res-
toration to competence of an accused who had undergone
extensive evaluation, had been found mildly mentally re-
tarded, and had undergone competence “training” while in
federal custody.!

Duhon is notable in at least two ways. First, the court dis-
cussed at length the fabric of the case law that defines the
meaning of competenceto stand trial, and also what it means
to be truly restored to competence. Second, the court de-
tailed the various categories of evidence that might be con-
sidered in a competence assessment. These ranged from the
specific testing processes, to the meaning of the data ob-
tained in testing, through the role played by lay persons
observations, and to the value of an attorney-expert’s views
on an accused’'s competence. The discussion includes con-
sideration of the strengths and limitations of the various ap-
proaches taken by mental health professionals in assessing
and “treating” Duhon.

From NACDL's point of view, the case is distinguished by
the fact that the district court chose to rely, in passing, on an
article published in The Champion describing the limitations
inherent in amental health expert’s capabilities of assessing
the ability to assist counsel.? It isniceto know that afederal
district court judge may have been impressed enough by a
piece in The Champion to have relied upon it — no doubt at
the urging of athorough and imaginative defense lawyer.

Ontheother hand, the citation is symptomatic of aproblemin
the competence assessment process. There are few authori-
tative guides on the standards of practice for both mental
health experts and defense counsel in approaching compe-
tence assessment.

The dearth of published and accepted standards of practice
for lawyers in competence assessments is arguably one of
the many causes of the unevenness in the approaches to
competence issues.® There are few sources to assist lawyers
in deciding when, how, and with what approach to raise (or to
choose not to raise) acompetenceto stand trial questionina
given case.

Indeed, the courts have been extremely uneven in dealing
with the definitions of competence (particularly where state
statutes are far afield from U.S. Supreme Court decisions);
what categories of evidence should be deemed reliable and
valid where competence is at issue; what type of expertise
should be relied upon by the trier of fact; what role the ap-
pointed or retained trial counsel should play ininforming the
court (and/or the experts) of the bases for a competence (or
incompetence) adjudication; and how the approachesto com-
petence assessments accepted in the mental health commu-
nity can, and should, be integrated into the judicial findings
about an individual’strial competence.

This article discusses some of the approaches experienced
criminal defense lawyers have used in dealing with compe-
tence issues, especialy since the previously mentioned ar-
ticle was published in The Champion in June 1998.*

Insofar as competence questions are among the “standard”
mental health questionsthat arisein criminal cases, an effort
is made to review the discussion of these questions offered
inthe current mental health literature on competence to stand
trial questions.® This article also urges the leading criminal
defense organizations to be more attentive to the develop-
ment of standards of practice, and to provide more training
and continuing education for crimina defense lawyers on
trial competence issues. This is not only so that we, as a
group, can do a better job in performing our duties, but also
so that we can encourage the courts to do a better job of
showing the fundamental respect for persons charged with
crimes that is the basis for the requirement that a person be
com-petent to stand trial.

CompetenceAnd I ncompetenceRevisited

[If] aManin his Sound Memory CommitsaCapital Offense. .
[alndif, After he has Pleaded, the Prisoner BecomesMad, he
Shall not be Tried, for How can he Make his Defence?’
Blackstone, Commentaries XXV

In 1960, the United States Supreme Court announced in a
simple, one-page opinion what is generally considered the
modern statement of the requirement of competence in Dusky
v. United Sates.® The requirement of competence to stand
trial is“rudimentary,” and it must be clear that “. . .thetrial of
an incompetent defendant violates due process.””,  Dusky

Continued on page 8
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Continued from page 7
set out what are today generally considered the three basic

elements of competence. The accused must: (1) be rational;
(2) have a sufficient present ability to consult with counsel
with a “reasonable degree” of rational understanding; and
(3) have hoth a rational and factual understanding of the
proceedings.® Fifteen years after Dusky, the Supreme Court
decided Drope v. Missouri, which added what some com-
mentators consider to be the fourth element of the compe-
tence test. This additional element requires that the accused
have the ability to assist counsel in preparing his or her de-
fense.®®

In the years that followed Dusky and Drope, the techniques
and approaches to assessing trial competence were of con-
tinuing interest to aspecific community of mental health and
legal scholars who focused on mental health issues in the
criminal courts generally. As has tended to be true about
issues involving the intersection of mental health and the
law, the“line” defense bar seemsto have given the devel op-
ment of standards of practice surrounding the evaluation,
assessment, and litigation of competence afairly wide berth.
A review of the draft “ABA Standards on the Prosecution
Function and Defense Function,” dating back to the decade
after the decision in Dusky, reveals no specific discussion
about competence per se.

By 1986, however, the ABA Criminal Justice Mental Health
Standards addressed a wide variety of mental health and
criminal case issues, including competence to stand trial.
Anecdotal evidence suggeststhat these ABA standards were
not regularly covered during continuing education programs
for the criminal defense bar until the increase in sophistica-
tion in the training for death penalty defenders took hold
over the last 25 years. Indeed, some otherwise extremely
skilled and knowledgeabl e defense lawyersinformally polled
during thewriting of this pieceindicated that they have never
received any training on competence assessments.

Since 1986, the United States Supreme Court has decided
several cases of importance to our current understanding of
competence. Two of theserulingsoccurred inthe early 1990s.
ThefirstisMedinav. California.* There, the Court affirmed
a decision of the Supreme Court of California, which had
noted in language that has made all too little of animpression
on the criminal defense bar that “. . . one might reasonably
expect that the defendant and his counsel would have better
access than the People [prosecution] to the facts relevant to
the court’s competency inquiry.” 2 In additional language that
was anointed by the United States Supreme Court’s affir-
mance, the California Supreme Court had noted that with re-
spect to the “. . .defendant’s possible inability to cooperate
with his counsel in establishing his incompetence: Counsel
can readily attest to any such defect or disability.”®

This state court dicta underscores the value of information
possessed by the criminal defense lawyer. Thislawyer-based
information is something that mental health professionals

have integrated into their published approaches to compe-
tence assessments — at least at the high end. The assess-
ment of an accused’s competence is not atask that should be
undertaken without the participation of that client’s lawyer
— and the dicta quoted above supports this view. This tru-
ism has been commented on both in published decisions and
in the professional literature, in part because only defense
counsel in agiven case can provide a description of how the
lawyer and client are actually interacting, in contrast to what
interaction isactually needed in the case context. “One of the
most evident issues is whether the assessing professional,
usually a psychiatrist or psychologist, really knows what
would normally go into the defense of the case.”

Indeed, without finding out from counsel of record what the
nuances of the charges and available defenses are, and how
the accused is interacting with counsel, how does a mental
health professional gauge both situational awareness of rights
and procedures, and the ability to assist counsel in conduct-
ing the defense? Yet, even today, anecdotal evidence sug-
gests that neither mental health experts nor defense counsel
participate in this recommended interaction — often out of
sheer ignorance of the case law and literature.

Where the question of competenceinvolvesthe nature, qual-
ity, and characteristics of communication (or lack of commu-
nication) between counsel and client, defense counsel will
often be the best source of information.™ In a standard work
on mental health and the courts, the authors make a succinct
point. “The clinician also needs to obtain information from
the attorney. . . moreimportant, only the attorney can provide
the clinician with information about the length, substance,
and nature of previous attorney-client contacts.”*® This prac-
tice note should be emphasized to the criminal defense bar
and mental health experts.

The second significant U.S. Supreme Court case from the
early 1990swasthe 1993 decision in Godinez v. Moran. For
practitionerswho want real familiarity with the Court’s defini-
tion of competence, Godinez is a “must read.” Godinez is
really the only case in which the Court has discussed the
combination of the characteristics of competence to stand
trial and the attributes of the accused who is competent. The
Godinez court sets out its expectations of the situational
awareness that the accused should have of his or her proce-
dural rights, as well as the decisional abilities that are ex-
pected to flow from the accused’s understanding of the case,
and interaction with counsel.

In Godinez, the Supreme Court ruled that there was no differ-
ence between being competent to plead guilty and being com-
petent to stand trial. The Court emphasized that there are
certain decisionsthat any competent accused will be assumed
to havethe ability and capacity to make, regardless of whether
that personisgoing to plead guilty or stand trial. The breadth
of the abilities and capacities that the court attributes to a
competent accused come as a surprise to numerous lawyers
and mental health professionals:
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“In sum, all criminal defendants — not merely those who
plead guilty — may be required to make important decisions
once criminal proceedings have beeninitiated . . . these deci-
sions include whether to waive the privilege against self in-
crimination, whether to take the witness stand, whether to
waivetheright to trial by jury. . .whether to declineto cross-
examine certain witnesses, whether to put on a defense, and
whether to raise one or more affirmative defenses.” 8

Some of the sophisticated recent mental health literature cov-
ering competence acknowledgestheimportance of Godinez.*°

There are other significant trial competence rulings from the
U.S. Supreme Court handed down beginning in 1996. In Coo-
per v. Oklahoma, the Court decided that the standard of proof
placed on the accused who is attempting to prove hisincom-
petence cannot be so high as to violate the Due Process
Clause of the U.S. Constitution.®® Oklahoma's*“ clear and con-
vincing” standard proved too high. The Cooper opinion re-
views the history of the requirement of competence in the
Anglo-American legal tradition, and the court rejects a bur-
den of proof by clear and convincing evidence based in part
on what it found to be the vagaries of the competence as-
sessment process, on the one hand, balanced against the
need for courts to be assured that they are only trying com-
petent people, on the other.

One canread into the Cooper decision the view that the men-
tal health assessment sciences have not yet reached a point
at which it makes sense to require high standards of proof.
Because of the premium put on competence, requiring only
proof by a preponderance of the evidence of incompetence
will decrease the risk of erroneous findings of competence.

In 2003, the Court reconsidered psychoactive medication and
competencein Sell v. United Sates, adecision that builds on
the Court’sfirst such decision, Rigginsv. Nevada.?, 2 These
two decisions will continue to be of great importance, par-
ticularly asthe mental health professionsin state and federal
institutions administer psychotropic medications with
accuseds facing trial. These cases guide the discussion in
any case in which aclient facing trial has been administered
psychotropic medications, and particularly anti-psychotic
drugsthat are known, in the literature and/or in the case law,
to have extensive side effects. Indeed, thereisan entire body
of federal and state court case law discussing thelevel of due
process that attends the administration of anti-psychotic
medication to persons in custodial settings, some of which
serves asauseful backdrop to thelitigation of concerns about
the effects of anti-psychotics generally.?

A secondary but extremely important reason for defense coun-
sel to be familiar with the body of law that regulates the ad-
ministration of psychotropics to potentially incompetent
accuseds is to ensure that trial courts properly consider all
factorsrequired by Sell before allowing the trial of a person
medicated with, or in need of, certain classes of psychotro-
picsto go forward.

Oneadditional recent ruling warrantscomment here. Itisfrom
the U.S. Court of Appeasfor the Ninth Circuit, and involved
anon-communicative death row inmate. In Rohan exrel. Gates
v. Woodford, the Ninth Circuit decided, first, that an accused
must be competent when pursuing federal habeasrelief. Sec-
ond, the Court noted that the competence element requiring
the ability for rational communication now has an expanded
definition.?

Asthe Court noted, it isno longer only the capacity to com-
municate rationally that characterizesthe compete defendant
—itisalso, inalarger sensethe ability to assist in one’sown
defense. This is a point worthy of consideration since few
competence eval uations are based on examination of the lat-
ter ability. Many examiners would not know (without being
informed) what goes into the defense of the case at issue.
The change in the case law’s focus is a subtle elaboration.
For example, a mentally retarded or disordered person may
have the ability to communicate rationally on basic subjects
without having areal ability to assist counsel in the conduct
of the defense of a complex case. The same may be true of
persons with awide range of disorders. More generally, this
means that competence assessments that focus merely on
the ability to interact do not measurably advance an under-
standing of an accused's trial (or post conviction) compe-
tence.

CaseLaw YieldsVariableAssessment Practices

Oneishard pressed to find the United States Supreme Court
making reference to the many scholarly articles on the com-
petence assessment protocols, tools, techniques, and instru-
ments available. The reason for mentioning the value of the
ruling in U.S. v. Duhon in the introduction is that it is one of
the very few cases reflecting judicial commentary on what
seemed defensible, or indefensible, in a particular compe-
tence assessment process. The exception iswhere the courts
discuss questions of “medication into competence” under
Riggins and Sell by urging a combination of methodical fact
finding and caution — making note of the literature on the
effects of certain classes of psychoactive medications that
have yet to be fully understood in the mental health sci-
ences.

However, we have yet to read adecision from the Court deal -
ing with competence issues that goes as far as the Court’s
2002 landmark decision in Atkins v. Virginia in referring to
what might be considered authoritative mental health litera-
ture and standards that lower courts and legislatures might
consider when establishing statutory requirements for com-
petence adjudications.?

In several respects, requiring trial competence without pro-
viding anything but a legal definition of the concept has
resulted in the absence of precise guidance on how to evalu-
ate and adjudicate competence. This means that there are
numerous options open, and the quality of practice has suf-

fered as aresult. In essence, the state of the law is such that,
Continued on page 10
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at the low end, the litigation practice embodies the dictum
that “if you don’t know where you’ re going, any road will get
youthere.” The California Supreme Court indirectly acknowl-
edged this problem in commenting on the value of expert
testimony specific to competence:

“The chief value of an expert’stestimony inthisfield, asinall
other fields, rests upon the material from which hisopinionis
fashioned and the reasoning by which he progresses from
his material to his conclusion . . . it does not lie in his mere
expression of conclusion.”?

Reviewing courts rarely address competence questions by
expressing concern either at theinadequacy of the lawyering
related to acompetenceissue or on the poverty of an expert’s
approach that compromised the integrity of proceedings. It
is understood that lawyering that is measurably departing
from the ABA standards, and what is locally accepted as
effective lawyering, may cause reversal of a conviction or
death sentence.?” Since the court’s ruling in Srickland v.
Washington, it has generally been understood that while not
controlling, the ABA standards will be viewed as indicative
of the standard of practice for lawyers defending criminal
cases.”

While the federal courts have not issued notable decisions
in which ineffective lawyering was viewed as the cause for
the poor handling of the accused’s possible incompetence to
stand trial, there have been afew cases in which the courts
were presented with sufficient post-conviction evidence of
incompetence that cases have been remanded for a retro-
spective competence assessment. These are cases in which
the question is not whether there was ineffective representa-
tion that caused a prejudicial error warranting reversal, but
rather whether there is sufficient evidence of incompetence
of the accused in the record that there might have been a
violation of due process in that an incompetent person was
subjected to trial and punishment. These retrospective com-
petence cases give us atype of backward description of what
post-conviction courts have viewed as useful sources of in-
formation on competence.

The retrospective competence inquiry process first appeared
to be disfavored by the United States Supreme Court, which
warned that there would be “the difficulty of retrospectively
determining an accused’'s competenceto stand trid. . .” % How-
ever, over time, federal and state reviewing courts have re-
manded so that trial courts could revisit competence ques-
tions. For example, when the Ninth Circuit remanded Odle .
Woodford for a retrospective competence hearing, it did so
with instructions to the state trial court to determine whether
“therecord contains sufficient information upon which to base
as reasonable psychiatric judgment” the accused’s compe-
tence to stand trial many years before.* Because neither the
trial judge nor defense counsel had raised acompetence ques-

tion, the Odle court’s “recipe”’ for the determination was ex-

tremely basic, encouraging inquiry into the availability of in-
formation from the record, any experts, and the lawyers, or
investigatorswho might still be available.

Other courts have issued similarly basic orders for a retro-
spective competence assessment hearing, noting the expec-
tation that lawyers and examining experts may have useful
material available to assist in the retrospective assessment.
Significantly, whiletrial competence standards are described
asexclusively legal, in retrospective competence assessment
cases, courts have used the “reasonable psychiatric judg-
ment” test to gauge the existence of post-conviction evidence
of trial incompetence.®

Under standing of L aw Necessary
ToComprehend Literature

Because competenceto stand trial isalegal requirement, an
understanding of the case law and statutes that make up the
legal framework of competenceisitself an essential founda-
tion for acriminal defense lawyer’s reading of the pertinent
mental health literature. Dr. Thomas Grisso, one of the |ead-
ing scholars on the subject of evaluating legal competen-
cies, haswritten several worksthat confirm the value of know-
ing the legal framework of competence to stand trial as a
basis for planning, and indeed evaluating, a competence as-
sessment process.

In hisrecently updated Evaluating Competencies: Forensic
Assessments and | nstruments, Dr. Grisso begins the discus-
sion of the evaluation of competence to stand trial by re-
viewing the legal standards.® This recent discussion of the
legal construct of competence is much more extensive than
the one contained in his well-known early work on the sub-
ject.*

Drs. Melton and Poythress, who are mental health experts,
joined law professors Petrila and Slobogin to publish their
well-known Psychological Evaluations for the Courts: A
Handbook for Mental Health Professionals and Lawyers,
which is in its second edition.® These authors also set out
certain key legal definitions as part of their discussion of
legal competencies, including the competency to stand trial .*
They set forth useful but very brief discussions of the con-
trolling law to introduce legal concepts of importance.

The sameistrue, though in a different way, of the ABA/SJI
National Benchbook on Psychiatric and Psychological
Evidence and Testimony, which was published in 1998.3 As
with Melton, et al., the Benchbook covers a great many top-
ics in the intersection between the mental health sciences
and the law. The Benchbook also offers some discussion of
the salient cases, while not dwelling on the textual analysis
of significant United States Supreme Court opinions. The
practitioner needs to understand what these good sources
of information offer, and what he or she needsto have sought
elsewhere.
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What emergesfrom areview of theanalysisof thelaw offered
to us by these well-known expertsin the field of competence
assessments, and forensic mental health assessments gener-
ally, is the understanding that they opt for synthesis and a
succinct statement of their views on the legal structure and
definition of competence. They do not offer alawyer prepar-
ing a case adetailed dissection of the law.

Thus, there is no substitute in this area for a thorough read-
ing and understanding of the pertinent case law. This is not
to attack the mental health literature — the manuals written
exclusively for lawyers present similar problems. Thisholds
true even though a different approach has been taken in some
of the practice manuals that have been developed for the
capital defense bar. For example, inthelong published Califor-
nia Death Penalty Defense Manual, the emphasis tends to
be on an updating of the case law related to mental health
cases. In a section on mental health experts, the Manual of-
fersadiscussion of recent decisions pertinent to certain men-
tal state mitigation, mental state defense, and competence
issues in conjunction with a discussion of some of the perti-
nent scientific literature.®

Admittedly, death penalty defense publications may not be a
useful litmus of the practice guides available for the criminal
defense bar, as death penalty defense is highly specialized.
However, death penalty defendersin general are expected to
have greater expertise on mental health issues than many of
their colleagues. But even aknowledgeable reader of the Death
Penalty Manual will need to review the relevant casesin ap-
proaching a competence inquiry.

A knowledge of the case law exposesthose areasin the men-
tal health literature that may need to be reviewed carefully
with an examining expert. For example, Melton, et al., discuss
“competency to plead guilty” under the rubric of “criminal
competencies.” Asthey point out certainly in enough detail
to remind the knowing lawyer (and expert), in Godinez v.
Moran the Supreme Court held “. . . with the majority of fed-
eral courts that a person who is competent to stand trial is
also competent to plead guilty.”*

But then, they point out that not all jurisdictions follow
Godinez.® That observation on their part might shock some
expertson criminal procedure, inthat itisnot at al clear that
the United States Supreme Court decision in Godinez allows
the states to require differing standards in the definition of
competence to plead guilty versus competence to stand trial.
Moreover, the mental health expert who has relied upon
Melton, et al. to define competenceto plead guilty asa sepa-
rate category from “competence to stand trial,” may be open
to cross-examination on this point.

Thisremark isnot meant asacriticism of Melton, et al., whose
worksarewell-respected and much cited. However, it ismeant
to illustrate that in the absence of the acquisition of a good
working knowledge of the case law, alawyer seeking aquick
fix of overall competence knowledge might accept as com-

pletely defensible aviewpoint stated by authorswhose analy-
sis of the law might, at least in the respect just used as an
example here, betaken asaminority view.

Therefore, the practice note hereisthat lawyers approaching
a competence assessment should review the applicable case
law, concentrating on decisions that cover both the big pic-
ture and case specific issues.*

L eadingMental Health
LiteratureAddressing Competence

When the United States Supreme Court concluded that it is
not constitutionally acceptable for the mentally retarded to
be executed in Atkins v. Virginia, the Court relied in part on
the definition of mental retardation found in Sadock and
Sadock’s, Comprehensive Textbook of Psychiatry (7th ed.).*
That work is cited here because it is an example of a useful
text for lawyers seeking to learn about a variety of mental
health issues. Its editorsdeal with competency in arelatively
brief section of the book, correctly noting that “legal criteria,
not medical or psychiatric diagnoses, govern competency.”*
Their book is filled with cross-references, and the editors
steer readerstowardswell-known sourcesin the mental health
literature on competenceto stand trial, including Dr. Thomas
Grisso, and Melton, et al .#

Sadock and Sadock outlinethe diagnostic criteriafor various
mental disorders, conditions and issues, while also covering
the basic treatment approaches. The book is written as a
reference work for mental health professionals. Importantly,
since part of what lawyers are concerned about in under-
standing the mental health professional’s approach to com-
petence assessment are the various protocols and guide-
linesfor forensic examinations, the editors provide brief but
useful references to the literature, including the guidelines
for forensic psychiatric examinations.*®

Melton, et al., Psychological Eval-uations for the Courts: A
Handbook for Mental Health Professionals and Lawyers
(2d. ed.) has previously been mentioned. Thisbook coversa
lot of territory in addition to competenceto stand trial. How-
ever, it specifically provides a series of useful observations
and bits of information that should be known to lawyers
approaching competence assessments.

The authors dissect the definition of competence in such a
way asto allow alawyer to understand what aqualified men-
tal health examiner should know about competence. For ex-
ample, they make the point that “With respect to the first
prong of the competency test, for instance, alevel of capac-
ity sufficient to understand simple charges. . .may be grossly
insufficient when amore complicated offenseisinvolved....” %
Thisisasignificant point, since many competence examiners
do not appear to consider that the nature and complexity of
the charge is a consideration in a competence assessment.
Lawyers approaching competence assessments need to be
thoroughly familiar with literature such as this, which sup-

Continued on page 12
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ports the notion that competence assessments are conducted
in a context — a point also made by Dr. Grisso, as will be
further noted bel ow.

Helpfully, Melton, et al. review what isnow asomewhat dated
list of the various structured evaluation formats and testing
protocols available for use by mental health professionalsin
competence assessments. |d. at 139. Theseinclude the Com-
petency Screening Test; the Competency Assessment Instru-
ment; the Interdisciplinary Fitness Interview; the two ver-
sions of the Georgia Competency Test; the Computer-As-
sisted Competency Assessment Tool; the MacArthur Com-
petence Assessment Tool; and the Competence Assessment
for Standing Trial for Defendants with Mental Retardation.

Importantly, for our purposes, the authors focus on what
mental health professionals need to understand about the
attorney-client relationship and attorney-client communica-
tions. As previously noted, they, among others, place among
the “required” inquiries to be made by the assessing mental
health professionals an interview with the defense attorney
concerning the length, substance, and nature of previous
attorney-client contacts.*” They make the following impor-
tant observation:

“Points of misunderstanding about charges and the legal
processwill beinterpreted differently depending on whether
they occur after hours of counseling from the lawyer or, as
may often be the case given the press of dockets and law-
yers caseloads, after afive-minute meeting at a preliminary
hearing. And, as noted previously, information about the
quality of the relationship is crucial in addressing this sec-
ond Dusky prong and in fulfilling the consultation role.” 4

Another source that defense counsel should be thoroughly
aware of in approaching competence assessments are the
pertinent works of Dr. Thomas Grisso. His 1988 workbook
entitled Competency to Sand Trial Evaluations: A Manual
for Practice is useful, though now not only supplanted by
some of hisownwork, but that of other reputable scholarsas
well. The 1988 work includes afew important observations,
particularly where alawyer is preparing to cross-examine a
mental health examiner who has performed a“ drive by” ex-
amination— characterized by abrief review of afew records,
and by onerelatively quick interview with the accused, which
may or may not have included some competence-specific
assessments.

One characteristic of a “drive by” of this type is that often
the examiners neither taperecord the sessions nor use a me-
thodical way of documenting both their competence-perti-
nent questions and the specific answers given. Often, these
“drive bys’ contain a brief summary of the charges, some
anecdotal patient history, notations concerning any records
reviewed, and a series of observations about competence.
As Dr. Grisso points out, they may not even have a specific
methodology that will allow their opinion to be compared

with those of other examiners. The end product of these sad
professional exercisesisaconclusion by the examiner largely
based on a statement of the examiner’sprofessional qualifica
tions, and an “1 know it when | seeit” type of assessment.

Noting that mental health professional s have an obligationto
keep themselvesinformed of new developmentsthat arisein
their field of practice,” Dr. Grisso pointsout that adefendant
may belegally competent for one purpose but not for another,
and that the examiner must be careful to have used a method
that can be validated for the competence inquiry to which it
has been applied.*®

Thus, in thisearly work, Dr. Grisso noted that a competency
assessment might include five objectives, focused on the
description of the defendant’s strengths and deficits; a causal
explanation for the deficits in abilities that are known to de-
fine legal competence to stand trial; a description of mental
disorder; possible causes of incompetence, including malin-
gering, or the purposeful faking or exaggerating of deficien-
cies; the establishment of a relationship between the causal
conditions and the deficits in competency abilities; and the
interactive significance of deficitsin competence abilities.

Dr. Grisso has pointed at one of the great deficitsin the com-
petence assessment process, which is that mental health ex-
aminers are not held, even in their professional circles, to
particular methodol ogiesin competence to stand trial proce-
dures. Thus, it israre that two examiners use the same meth-
odologies, questions, response formats, and ways of evalu-
ating the examinee’s responses.®

Inamorerecent work published in 2003, Dr. Grisso wrotethat
while mental health professionals have contributed to some
improvementsin the assessment of legal competencies, there
continues to be a level of ignorance of the legal standards,
therelevant professional literaturethat leadstoirrelevancein
courtroom testimony. At the same time, because courts and
lawyers are often not sufficiently knowledgeable about com-
petence issues, they allow the intrusion of psychiatric and
psychological conceptsinto legal matters such asthe defini-
tion of competence. Dr. Grisso observed that there is till a
problem with the sufficiency and credibility of information
provided to the courts to allow reliable competence assess-
ments, while applauding the fact that there are guidelines
published by various mental health profession groups that
should help improve the panorama.?

From apractitioner’sviewpoint, there are anumber of useful
points made in Dr. Grisso’s work that should be of value to
lawyersof all levelsof experience. For example, hereiterates
the distinction between “ screening evaluations,” which may
consist of an interview, or the administration of onetest, and
assessments conducted over time, noting the quality and
extent of data that one might get through various in-patient
or extended out-patient assessment processes.*
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Moreover, he makesapoint that is of great significance, par-
ticularly where the objective of the cross-examination is to
point out the inherent problems in the competence assess-
ment process. He observes that “little is known empirically
about the methods that clinicians actually use in collecting
data for competence to stand trial evaluations.”* There are
till asignificant number of areasin which the mental health
professions have yet to achieve consensus, which result in a
lack of standardization and approaches to report writing on
the one hand, or the assessment process on the other.%®

Grisso repeatstheareain which “...[a]lmost all texts describ-
ing pre-trial competence evaluations have agreed [, whichig]
that examiners need structure and a clear conceptualization
of their objective, aswell asappropriate methods, in order to
perform evaluations that will have clinical quality, legal rel-
evance, and practice utility to the courts.” 1d. at 82.

Helpfully, especially for lawyers, Grisso outlines hisview of
how the various available forensic instruments relate to the
assessment process as he understands it. From defense
counsel’s viewpoint, he offers a very useful “critique” of a
number of the standard instruments.*

In addition to the several aready discussed, there are anum-
ber of other valuable worksthat address competenceto stand
trial and competence assessments. Well-known scholars have
beenworking inthe areafor sometime. For example, Profes-
sors Golding and Bonnie have separately published a num-
ber of works pertinent to competence, as have several re-
searchers who have worked on the various MacArthur men-
tal health projects, some of whom have addressed compe-
tence issues over the years. Bruce Winnick has for years
dealt with various competence assessment issues. He wrote
some of the scholarship that dealt with medication and com-
petence issues dating back to the 1970s, and continues to
publish today.

Dr. Richard Rogers' work on the assessment of malingering,
and on forensic assessments generally, isreflected in several
well-received books that he has authored. He has devel oped
and recently published an approach to competence assess-
ment. In addition, several researchers have been working on
the issue of competence regarding juveniles, and the need to
address (and for lawyersto understand) theimportant differ-
ences between the assessment of adult and juvenile compe-
tence. Look for a new Rogers book in 2005 that will offer a
very useful addition to the literature on competence assess-
ments.

Asanumber of mental health professionals point out to law-
yers, studies funded by the MacArthur Foundation have
produced valuable literature.>

SrengthsAnd Limitationsof
CompetenceAssessment Devices

There are several sourcesthat discussthe generally accepted
structured interviews, assessment inventories, and instru-

ments specific to the assessment of competence to stand
trial. A number of these have been described, at least by name,
inthe abovereview of the pertinent literature. Moreover, these
itemsare all best seen in their original formats, and are more
knowledgeably commented upon by the authorswhose works
have been mentioned at some length in this piece than they
are by the present author.

For example, it does not take agreat deal of timetoreview the
Competency Screening Test, or any of the other much used
competence assessment tools. What is commonly known as
“The MacArthur” is an example of a “new generation” as-
sessment tool that requiresthe uninitiated lawyer to be briefed
by amental health professional who has both the manual and
knowledge of the relevant literature, aswell asacopy of the
screening device available.%®

The MacArthur uses scenarios presented to the examinee to
elicit responses, which are then integrated into the assess-
ment process. The MacArthur Competence Assessment Tool
isdescribed as divided conceptually into what the law might
describe as separate capability or ability areas, allowing the
examinee to be assessed in those specific areas as he or she
navigates various scenarios presented.

A number of the older assessment devices clearly concen-
trate on situational awareness, emphasizing questions such
as What does the judge do?, Who is the judge?, What does
the jury do?, What does your lawyer do?, etc.

There are new assessment devices being published, and in
use, constantly. There are in-patient programs whose clien-
teleinvolvesalarge number of personstherefor competence
assessment, or competence restoration, that have adapted
and “retooled” a number of the published instruments and
assessment devices. Thus, a practitioner who acquires an
understanding of the panorama of assessment tools and de-
vices from the literature may be surprised to find that at a
given state hospital, the competence inventory administered
for a “situational awareness’ is not one of the “standard”
and well-known devices.

Not all useful competence assessment inventories are ex-
tremely recent. For example, some time ago, Dr. Stephen
Lawrencefrom Southern California, developed what he called
the “ Lawrence Psychol ogical-Forensic Examination for Use
within the Criminal Justice System.” This structured inter-
view was designed for a Californiacompetenceinquiry, but it
iswell suited, from alawyer’s viewpoint, to help organize a
number of areasthat involve or implicate competence to stand
trial .* Thisinstrument is mentioned here as an example of a
useful tool that is, in a sense, “off the radar” of mainstream
mental health competence assessment tools, but useful for
lawyers to review. It is certainly not unique, in that sense.
Other experts have also devel oped worthy materials. It isan
example of an inventory that alawyer can use to gauge how

thorough a competence assessment process has been in a
given case. Continued on page 14
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From alawyer’sviewpoint, an examiner’s use of agiven com-
petence-specific assessment device is only part of the con-
cern. Given that the case law and literature encourage trial
lawyersto haveinput into aclient’s competence assessment,
it makeslittle sensefor lawyersto defer the responsibility of
a competence assessment exclusively to amental health ex-
pert. Moreover, as pointed out above, it is unclear that such
experts have any foundation for opining on the significance
of attorney-client communications in the absence of consul-
tation with trial counsel.

Without counsel’ sinput, mental health professionalscan only
provide general information on the accused's “ ahility to as-
sist in the defense” and, indeed, most mental health profes-
sionals do not inquire sufficiently into the characteristics of
agiven case, the nature of attorney-client communications,
and the specific defense strategies (and legal defenses) avail-
able, to understand the accused’s situational awareness and
ability to assist.

Itisfor thisreason, as previously indicated, that it isimpor-
tant for lawyers to understand the accepted protocols for
competence assessments, including the place that specific
competence assessment tools, structured interviews, and situ-
ational awareness “tests’ used by mental health experts
should occupy. No onetest or structured interview deviceis
going to provide a sufficient basis for a defensible compe-
tence assessment. A competence assessment is contextual,
and counsel should treat it as such. Counsel should certainly
interact with competence examinersto haveinput ontheele-
ments of a given competence assessment.

DevelopingA Client —And Case—
Specific CompetenceApproach

Whilethe caselaw placesat |east the ability to monitor com-
petence (and in some states, the responsibility to monitor
competence) on defense counsel, it is relatively rare for a
defense lawyer to have developed a defensible understand-
ing of what goes into a competence assessment. Here, the
understanding referred to is not what a mental health profes-
sional does in assessing competence, but rather what de-
fense counsel needs to know to assess whether, when, and
how to raise the question of a client’sincompetence.

A number of well-qualified and well-intentioned lawyerswill
point out that there are a variety of strategic and tactical
reasonsfor not “fronting” aclient’sincompetence wherethere
would, in general, be some case-related “loss’ for the client.
Thisview islegitimatein thefollowing respects. First, it may
be that an amazingly good settlement opportunity is being
presented to aclient who, in alawyer’sjudgment, is margin-
ally competent. The settlement possibility will beeclipsedif a
competence question is raised, and therefore, with the long
view in mind, the lawyer decides not to raise the issue.

There may be other serious concerns about raising compe-
tence questions. For example, in a death penalty case, or in
other cases involving mental state issues, raising a compe-
tence question will give both thetrial court and the prosecu-
tion, insight into aclient that neither would normally have. In
some jurisdictions the prosecution is able to essentially con-
trol the nature and extent of the competence assessment.
Therefore, a competence inquiry amounts to a combination
prosecutorial discovery and prosecution evidence, notwith-
standing therulesof judicial immunity that may limit the col-
lateral uses of aclient’s statements during a competence as-
sessment. Careful planning of a prosecution competence as-
sessment may allow the prosecutor to assemble ammunition
to rebut a mental state defense, and perhaps also in a death
case, to assemble facts in aggravation, or rebut an Atkins
cdam.

Indeed, because of the U.S. Supreme Court’srulingin Atkins,
there are even morerefined questions asked of acapital case
defender today than previously. For example, it may be that
the lawyer who suspects that his or her client is likely both
mentally retarded and incompetent will feel that the presenta-
tion of acompetence question will trigger an examination of
the client intended to neutralize defense evidence of mental
retardation. Thus, adeath penalty defense team might delay
the raising of the competence question until the assessment,
and even the adjudication, of the Atkinsissue takes place —
knowing that such an adjudication may actually have abear-
ing (either useful or useless) on thelater competence adjudi-
cation. Indeed, there has already been litigation on the type
of protocol that should be used in an Atkins examination to
differentiate such an assessment from a competence assess-
ment.

Undoubtedly, from a practitioner’s viewpoint, outcome-ori-
ented, competence-rel ated decision making islegitimate, and
discarding acompetence question in favor of obtaining what
is defined as a “better” outcome for a client is difficult to
argue against. Moreover, it may be that the defenderswill be
guided by the viewpoint that in any event acompetence claim
cannot really be waived. This is a risky outlook, however.
Indeed, some of the retrospective competence assessment
cases demonstrate how difficult it is to prove a client’s in-
competence during atrial that occurred several and, in some
cases, many years ago, especially where trial counsel did
little to document the evidence of incompetence. For that
reason, especially where the competence “punch” is being
pulled, counsel should carefully think through how to memo-
rialize concerns about incompetence so that if a case“blows
up,” thereality of the client’s incompetence is not lost.

A Competencelssues Checklist

Assuming that the lawyer has arrived at the conclusion that
the competence issue must be raised, a number of attendant
guestions need to be answered. First, in addition to collect-
ing the relevant case law and mental health literature, coun-
sel should begin to define whether the competence question
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centers around situational awareness, including awareness
of procedural and substantive rights, case outcomes, and the
like, or the ability to communicate with, and assist counsel, or
both.

Second, while considering the practical and strategic issues
involvedin therelease of variousformsof client history, coun-
sel should outlinewhat in the available records, including the
available medical, psychological and psychiatric treatment
records (if there are any), institutional behavior, and attor-
ney-client related interaction records, may either support or
undermine aclaim of incompetence.

Third, counsel should identify all persons who are possible
sources of information, and available witnesses, on compe-
tence questions, including family, friends, custodial person-
nel, medical personnel, court staff, and jail visitors.

Fourth, together with one or more mental health profession-
as, the lawyer should arrive at an understanding of what
testing and assessment protocols are indicated, including
whether basic psychol ogical testing is needed; whether some
understanding of the implications of medication or medical/
psychiatric issues is required; and how the examiners pro-
pose to use the broad range of competence assessment tools
available.

Fifth, the lawyer also should consider what position he or
she needsto occupy in the proceedings — whether to remain
as counsel of record, or essentially to become a witness.
Obviously, there are some dangers in selecting the latter
course, but note: the literature on competence clearly assigns
an information sharing role to the lawyer of record. More-
over, a the high end, lawyerswho havelitigated competence
issues where the issue centers on attorney-client communi-
cation and ability to assist are aware that counsel of record’s
inputiscritical.

A lawyer’s role can be variable. On the one hand, it can in-
volve discussions with a designated attorney-expert who
becomesthelawyer’s surrogate (and isalikely witness) dur-
ing the course of the litigation of the competence question.
There is awide variety of formats used in connection with
thistype of approach. Counsel of record may allow the attor-
ney expert (who is retained or appointed solely for that pur-
pose) to communicate directly with the client, or to communi-
cate with the client, lawyer, and a wide range of sources of
information. Inthe alternative, counsel of record may usethe
attorney-expert only to explain: the duties of defense coun-
sel; the requirement of competence and the attributes of com-
petence; how a competent client and defense counsel inter-
act inthe defense of that particular type of case. Oftenthein-
court examination of such an attorney-expert involves a se-
ries of hypothetical questions.

Sixth, counsel of record must not only plan how his or her
owninformation will be presented to thetrier of fact, but also
how to interact with mental health professionals on the case.

There are anumber of different formats that have been used
in this respect. Some lawyers have gone so far as to video-
tape their interaction with the client, knowing that the video
tape would be produced to the prosecution, and eventually
to the court. However, the videotape, usually covering adis-
cussion involving both situational awareness and ability to
communicate issues, provides a unique insight into the na-
ture of the communication problems that may beraised in a
given case.

In other settings, counsel have provided expertswith adiary,
or chronicle of communication issues and problems, together
withjail records evidencing aclient’s psychological deterio-
ration, and increasingly incoherent conversations and state-
ments. A clear record of the transmission of these materiasis
made so that when mental health professionalstestify in pro-
ceedings, and essentially base their views on material other
than that, counsel can successfully examine to point out that
sources of information acknowledged both in U.S. Supreme
Court opinions (remember Medina v. California), and ac-
cepted mental health literature clearly delineate and define
the defenselawyer asavaluablefront line source of informa-
tion on trial competence.

Elsewhere, it has proven possible for amental health profes-
sional to essentially serve asthe surrogate for the lawyer, by
not only using the arsenal of tools available to mental health
professionals, but also by videotaping interaction with the
client that involves a carefully planned set of questions de-
signed to demonstrate the client’s responses to questions
involving situational awareness, and ability to assist in the
conduct of the defense. On occasion, incidentally, therecord
of either attorney meetings, or mental health professional
meetings, has proven to be extremely long— in part in order
to assurethetrier of fact that the possibility or hypothesis of
malingering, and exaggeration of symptomswas considered.

Some Pertinent Legal | ssues

At the beginning of thiswriting, emphasis was placed on the
usefulness of the district court’s restoration to competence-
related rulingin U.S. v. Duhon.®®

For those whose cases involve presentation of evidence
under the guidance of the Federal Rules of Evidence or simi-
lar rules, the reality isthat psychological or psychiatric evi-
dence often fallsinto a“ soft science” area. For example, in
federal courts, since Daubert, there have been a number of
rulings on the threshold for the admission of psychological
or psychiatric evidence that is not itself dependent on some
new technique.®

Under Daubert, acentral question was“whether the reason-
ing or methodology underlying the testimony is scientifi-
cally valid and whether that reasoning or methodology prop-
erly can be applied to the factsin issue.” 2

Continued on page 16
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Continued from page 15
Several federal courts haveindicated that the “ non-scientific

expertise” threshold for the presentation of expert testimony
found in Kumho Tireis applicable to psychological, psychi-
atric, and social sciences.® Indeed, during the years between
Daubert and Kumho Tire, several circuit courts had already
decided that psychological and psychiatric testimony was
really “ specialized expertise” rather than testimony that was
the product of a specific scientific theory.5

Thus, in a number of jurisdictions, where psychiatric and
psychological expertise is at issue, the question is whether
the expert has the appropriate qualifications; sufficient spe-
cia knowledge, skill, experience and training to formulate the
competence opinion; and generally employed methodol ogies
and techniques that render the evidence sufficiently reliable
to be proffered.®®

Thus, in addition to having reviewed theliterature on compe-
tence, and competence-specific definitions, counsel should
be acquainted with the evidentiary tests, thresholds, and stan-
dards applicable to the introduction of expert testimony on
competence — carefully differentiating those instances in
which an examiner isrelying on “aclassic” combination of
interviews and assessment devicesthat are recognized in the
pertinent literature from those instances in which the exam-
iner has either clearly done insufficient work (according to
the literature) or has combined techniques, methods, and
tests in away that is novel and not supported in the litera-
ture.

A basic survey of reviewing court decisions where compe-
tence was at |east one of the issues considered indicates that
it israre that counsel will have made an extremely thorough
record where “bad science” has been involved. Thus, we
have few opinionsthat cover research specific to the admis-
sion of psychological and psychiatric testimony in a given
competence assessment process.

Every Case

In 2004, the United States Supreme Court unexpectedly is-
sued a ruling (Blakely v. Washington) that has raised sub-
stantial questions about sentencing processes around the
United States, and may changetheway that criminal trialsare
conducted in certain instances, as well.% While astute com-
mentators and scholars may well have predicted that after
the seminal Apprendi ruling, the Court would be headed to-
wards Blakely, before 2004 most practitioners certainly were
not litigating their cases asthough Blakely waslooming large
onthelegal horizon.®”

It is unclear whether the United States Supreme Court in-
tendsto tinker much with the current definition of trial com-
petence, or with the procedures for the assessment of com-
petence. Nonetheless, in subtle ways, since the Court’s rul-
ing in Godinezv. Moran, it hasgrown increasingly expansive
in its dealings with certain aspects of trial competence. But,
the criminal defense bar has continued to treat trial compe-

tence almost as a passing matter, a question that is easily
addressed. Indeed, there are probably more opportunities for
criminal defense lawyers to be trained on the vicissitudes of
fingerprint examination than on the requirement of each and
every client’s competence to stand trial.

With competence, we have used a sort of “learn as we go”
approach. Unless alawyer hastaken an accidental interest in
learning about competence, or is faced with a competence
assessment requiring afast self-study course on competence
issues, many lawyers remain barely acquainted with what
competence means, how it should be assessed, and when a
client’sincompetence should be raised.

Therequirement of competenceis sufficiently important that
we should be learning about it at the same time that we learn
trial techniques and the basic skills of criminal defense law-
yering. Unlike many aspects of the lawyer’s case-specific
knowledge, knowing about competenceis not something that
may be of benefitin only onecasein alifetime. Knowledge of
competence and incompetence to stand trial is a factor that
plays apart in every case that we handle.
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DistricT oF CoLuMmBIA DEFENDERS COMMISSION A
SURVEY OF POTENTIAL JURORS To DETERMINEWHAT THEY

ReaLLY UNDERSTAND ABoUT EYEWITNESS TESTIMONY
By Timothy P. O’ Toole

Asinmost jurisdictions, the District of Columbiacrimina jus-
tice system repeatedly is called upon to assess the accuracy
of witness claims that they “remember” having seen the ac-
cused committing acriminal offense, or that they “remember”
other significant details about the crime. Recent data have
shown that these sorts of eyewitness memories may be sub-
stantialy less reliable than jurors believe them to be. The
proof of these failuresliesin the rising number of verifiably
wrongful convictions, and the fact that, upon examination, it
has become clear that the leading cause of these mistakesis
faulty eyewitness testimony. This data suggests that eyewit-
nesses around the country are making mistakes on aregular
basis, and that juriesarerelying on thisunreliable evidenceto
send the wrong person to prison whilethereal culprit remains
out on the street.

Despitethisstark evidence, Superior Court judgesoften refuse
to allow the defense to provide jurors with information that
could help themto fully understand the limitations of eyewit-
ness identification evidence and to place that evidenceinto a
moreinformed context. Often, courts explain their decisions
by making unsubstantiated assertions that jurors understand,
asamatter of common sense, how memory worksand what its
limitations are in the eyewitnessidentification context.

Inthewinter of 2004, PDS' Special Litigation Division decided
to investigate whether jurors did, in fact, understand as a
matter of common sense what makes some eyewitnessidenti-
fications more or less reliable than others. The motivation
behind this project was simple: If jurors already understand
what makes some eyewitnessidentifications morereliablethan
others, it would not make sensefor PDSto continueto devote
resources toward educating already-informed jurors on this
topic. On the other hand, if jurors actualy fail to understand
memory and itslimitations, it would remain imperative to con-
tinue to seek to provide jurors with the expert education nec-
essary to ensure that they could intelligently evaluate the
evidence presented to them by the government.

PDS accordingly commissioned anational polling firm (Peter
D. Hart Research Associates) to survey approximately 1000
potential D.C. jurorsabout how jurors assessthereliability of
eyewitness identifications and what factors, if any, contrib-
ute to making the testimony suspect in the eyes of potential
jurors. The results are now in, and those results demonstrate
that judicial assertions concerning jurors’ ability to appraise
eyewitness identifications are verifiably wrong: Contrary to
speculation, jurorsactually suffer from abasic misunderstand-
ing of how memory generally works, and similarly do not un-

derstand how particular factors, such asthe effects of stress
or the use of a weapon, affect the accuracy of eyewitness
testimony.

In particular, the PDS survey shows as an empirical matter
that significant numbers of jurors (often substantial majori-
ties) misunderstand human memory and eyewitnessreliabil-
ity inthefollowing ways:

 Jurors overestimate the ability of people to remember
strangers' faces, incorrectly analogizing the process of
remembering and recounting events to the act of replay-
ing avideo recording;

Jurorsdo not understand that theinvolvement of aweapon
tendsto make an eyewitness’ memory for details about an
event lessreliable;

Jurors do not understand how severe stress reduces the
ability of awitnessto remember details about an incident
and identify faces,

Jurors do not understand that eyewitnesses have a strong
tendency to overestimate the duration of astressful event;
Jurors do not understand the lack of any meaningful cor-
relation between witness confidence at trial and witness
accuracy;

Jurors place unwarranted stock in theidentification abili-
ties of police officers;

Jurors fail to recognize that eyewitnesses are superior at
identifying membersof their own race and have difficulty-
identifying members of other races;

Jurorsexhibit substantial confusion about how proper po-
lice procedures can affect the accuracy of identifications.

In short, the PDS survey shows that jurors are currently
assessing eyewitness reliability on the basis of demonstra-
bly mistaken assumptions. It is no wonder, then, that jurors
often believe mistaken eyewitnesses. Wrongful convictions
will inevitably continueto result until judges beginto allow
jurors to hear empirical information about how to distin-
guish areliableidentification from an unreliable one. We are
hopeful that the PDS survey (which hasalready beenfiledin
afew Superior Court cases) will provideacritical first stepin
eliminating wrongful convictions by convincing courts to
reassess their assumptions about what jurors understand
about eyewitnessreliability and, moreimportantly, what they
do not. If you haven't seen the survey yet, contact SLD at
Imoorer@pdsdc.org and ask for a copy.

Reprinted with permission by the Public Defender Service
of the District of Columbia .l
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THE DEFINITION OF HOMELESS AND ACCESSING SERVICES
By MarianneChevalier

At what point does a person know they’ ve become homeless? Is it when they get evicted from their apartment so they
moveinwiththeir sister’'sfamily? Isit when their gasand el ectric gets shut off because they couldn’t afford to pay the bill?
Isit when they’ ve got nowhere el seto go so they taketheir children and moveinto an emergency shelter? Or isit when they
areliving out of their car, orinamotel? Theanswer is, aperson in any of these situationsis considered homeless under the
Federal McKinney Vento Homeless Assistance Act. However, the common misconception is that a person is not really
homeless if there is a roof over their head. Often the homeless person him or herself does not realize that they are
considered homeless, because they have found a place to stay temporarily. But according to McKinney Vento, any person
who lacksafixed, regular and adeguate nighttime residenceis considered homeless. Thisincludes peoplewho are doubled
up with family or friends because of economic reasons, and those who are living in sub-standard housing such as those
without working utilities.

Recently, ahomel ess mother of three cameinto the Children’sLaw Center trying to get help for her children who had been
kicked out of their school. The school principal had found out that the family wasliving in another school district, so they
told the mother that the children could no longer attend. After meeting with the mother and inquiring out about the family’s
living situation, the CL C attorney found out that although the mother worked a full-time job, she did not earn enough to
afford housing. Shewas also not eligiblefor subsidized housing because the local public housing guidelinesrequirethree
years of astable housing record in order to get an apartment. She had been evicted from her previous apartment for being
behind in her rent. This mother had no choice but to pack up her children and move in with a family friend, which was
outside of her children’sschool district. Shedid not realize that she was considered homel ess under the federal law, and as
such, her children were entitled to certain protectionsin school. All sheknew isthat she did not want to uproot her children
from the school that they had been attending for the last several years, so she didn’t tell anyone at the school that her
address had changed. But somehow, the principal found out, and the children were withdrawn.

Assoon asthe CL C attorney found out that the family was homel ess, the children wereimmediately placed back into their
school. Not only was the superintendent of the school district willing to provide transportation and other mandated
servicesto these homeless children, he also asked the CLC attorney to providetraining to all of the district’s principalson
how to identify and serve homeless students so this situation would never be repeated. This story turned out to have a
happy ending for not only this homeless family, but hopefully for other homeless familiesthat haven't yet comein contact
with the Children’sLaw Center.

[ 3
Children’s Law Center, Inc.
104 East 7th Sreet
Covington, KY 41011

www.childrenslawky.org
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CapiTaL Case REVIEW
By David M. Barron

UNITED STATES SUPREME COURT

Rhinesv. Weber,
2005WL 711587 (March 30, 2005)
(O’ Connor, J., for unanimous court)

Petitioner filed a habeas petition that, after the one year
statute of limitations had run, was determined to contain
exhausted and unexhausted claims. Thefederal district court
stayed the petition conditioned on petitioner commencing
state court exhaustion proceedings within sixty days and
returning to federal court within sixty days of completing
such exhaustion. The United States Court of Appeals for
the Eighth Circuit vacated the stay and remanded for con-
sideration of whether Petitioner could proceed by deleting
the unexhausted claimsfrom hishabeas petition. The United
States Supreme Court granted certiorari to resolve a split
among the circuits regarding whether afederal district court
has discretion to stay a mixed habeas petition to alow a
petitioner to present his unexhausted claims to the state
court inthefirst instance, and then to return to federal court
for review of his perfected petition. The Court held that the
Court of Appeals erred to the extent it concluded that stay
and abeyanceisalwaysimpermissible.

Say and abeyanceisper missibleunder theAEDPA. Oneof
the purposes of the AEDPA (Anti-Terrorism and Effective
Death Penalty Act) is to reduce delays in the execution of
state and federal criminal sentences, particularly in capital
cases. Comity, however, requires apetitioner to exhaust the
claim in state court before seeking relief from the federal
courts. To balance these two interests, the AEDPA tollsits
one year statute of limitations period while a properly filed
application for state post conviction or other collateral re-
view is pending. A properly filed federal habeas petition,
however, does not toll the one year statute of limitations.
Thus, the statute of limitations for filing a federal habeas
petition could expire before the federal district court deter-
minesthat the habeas petition contains an unexhausted claim.
Under this circumstance, even a petitioner who files a ha-
beas petition well before the one year period expires could
be deprived of federal review of his claims solely based on
which federal district court hears his case and when that
court decides the issue of exhaustion. Thus, stay and abey-
ance must be permissibleto allow apetitioner federal review
of hisclaimswhen the statute of limitations otherwisewould
expire through no fault of hisown.

Stay and abeyance should beavailableonly in limited cir-
cumstances—good cause: Because staying a habeas peti-

tion effectively excuses a petitioner’s failure to present his
claims first to the state courts, stay and abeyance is only
appropriate when the district court determines there was
good cause for the petitioner’sfailure to exhaust his claims
first in state court.

Say and abeyanceunavailablewhen claimsaremeritless:
Even if a petitioner has good cause for the failure to have
exhausted the claim in state court, the district court would
abuse it discretion if it were to stay a habeas petition to
exhaust claimsthat are clearly meritless.

Timelimitsto exhaust claims: A mixed petition should not
be stayed indefinitely, because not all petitioners have an
incentiveto obtain federal relief asquickly aspossible. Spe-
cifically, death row inmates might deliberately engagein dila-
tory tacticsto prolong their incarceration and avoid execu-
tion. Without time limits, petitioners could frustrate the
AEDPA’s goal of finality by dragging out their federal ha-
beasreview indefinitely . Thus, district courts should place
reasonabletimelimitson apetitioner’strip to state court and
back.

Say and Abeyance Should Not Be
Permitted if a Petitioner Engagesin
Abusivel itigation Tacticsor Intentional Delay

What should bedonewith amixed habeaspetition when stay
and abeyance isinappropriate: The district court should
allow the petitioner to del ete the unexhausted claimsiif dis-
missal of the entire petition would unreasonably impair the
petitioner’sright to obtain federal relief.

Sevens, J., joined by Ginsburg, J., and Breyer, J. concur-
ring. Requiring a showing of “good cause” for failing to
exhaust state remedies before staying and abeying a mixed
habeas petition is not intended to impose the sort of strict
and inflexible requirement that would trap the unwary pro se
prisoner.

Souter, J.,joined by Ginsburg, J., and Breyer, J., dissent-
ing. Instead of conditioning stay and abeyance on good
cause for delay, stay and abeyance should be available un-
less the state can demonstrate “intentionally dilatory litiga-
tion tactics.”
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Brown v. Payton,
2005 WL 645182 (March 22, 2005)
(opinion by Kennedy)

(failure to distinguish between pre-crime and post-crime
mitigating evidence in jury instructions not unreasonable
under the AEDPA)

At the penalty phase, the prosecution argued that the jury
could not consider post-crime evidence as mitigation. The
jury was instructed to consider “any other circumstance
which extenuates the gravity of the crime even though it is
not alegal excuse for the crime.” On direct appeal, the de-
fendant argued that there was a reasonable likelihood that
the jury construed the prosecution’s argument and the
court’s instruction to bar consideration of post-crime evi-
dence of the defendant’s religious conversion and good
behavior in prison. The California Supreme Court denied
relief. Infederal habeas proceedings, the Ninth Circuit Court
of Appealsreviewed this claim under the constraints of the
Anti-Terrorism and Effective Death Penalty Act, and granted
awrit of habeas corpus, holding that the California Supreme
Court unreasonably applied United States Supreme Court
precedent. The United States Supreme Court reversed on
the basis that the California Supreme Court’s decision was
not unreasonable.

Reasonable not to distinguish between precrime and
postcrimemitigating evidence: In Boydev. California, 494
U.S. 370, 382 (1990), the Court held that the instruction at
issue here “directed consideration of any circumstance that
might excuse the crime.” The Court held that it was not un-
reasonableto believethat a postcrime character transforma-
tion was a circumstance that might excuse the crime, and,
thus, the AEDPA’s limitation on relief barred granting the
writ of habeas corpus.

TheAEDPA bar srelief for prosecution argument that j u-
rorscannot consder postcrimeevidenceasmitigation: Con-
sidering the whole context of thetrial, it was not unreason-
able for the state court to have concluded that the
prosecution’s closing argument stating that the jury could
not consider post crime evidence as mitigation did not put
the mitigating evidence beyond the reach of the jury.

Scaliaand Thomasconcurring: They would hold that indi-
vidualized sentencing serves no purpose in death penalty
cases, and would overrule the Lockett doctrine.

Breyer concurring: Breyer believed that the jury instruc-
tionsand the prosecution’s closing argument were improper
and grounds for reversal, but the AEDPA limitations on re-
lief barred granting a writ of habeas corpus, because the
state court’s adjudication was not contrary to or an unrea-
sonable application of clearly established federal law as ar-
ticulated by the United States Supreme Court.

Souter dissenting, joined by Stevens and Ginsburg: The
prosecutor’s argument that the jury could not consider
postcrime mitigating evidence is contrary to along line of
Supreme Court cases requiring the jury to consider any rel-
evant mitigating evidence including post crime evidence.
Thus, the state court’s adjudication of this claim was con-
trary to clearly established law, meaning that the writ of ha-
beas corpus should be granted.

Roper v. Simmons,

125S.Ct. 1183(2005)

(Kennedy for the Court; O’ Connor, Rehnquist, Scalia, and
Thomas dissented)

After exhausting federal habeas corpus proceedings,
Simmons filed a second petition for state post conviction
relief, arguing that the reasoning of Atkins v.Virginia, 536
U.S. 304 (2002) (outlawing the execution of the mentally re-
tarded), established that the Constitution prohibits the ex-
ecution of ajuvenilewho was under 18 when the crime was
committed. The Missouri Supreme Court agreed and set
aside Simmons’ death sentence. The United States Supreme
Court granted the petition for a writ of certiorari and af-
firmed.

Theevolving meaning of the Eighth Amendment cruel and
unusual punishment clause: “ The prohibition against cruel
and unusual punishment clause, like other expansive lan-
guage in the Constitution, must be interpreted according to
itstext, by considering history, tradition, and precedent, and
with dueregard for its purpose and function in the constitu-
tional design.” Toimplement thisframework in determining
which punishments are so disproportionate as to be cruel
and unusual, courts must look to “the evolving standards of
decency that mark the progress of a maturing society,” as
reflected by the national consensus, the frequency of use of
a particular punishment, legislative trends, public opinion,
and international law. Thelaw of other countries and inter-
national authoritiesareinstructiveininterpreting the Eighth
Amendment’s prohibition of cruel and unusual punishments.
Finally, the “ Constitution contemplates that in the end [the
Court’s] own judgment will be brought to bear on the ques-
tion of the acceptability of the death penalty under the Eighth
Amendment.”

I nter national consensusagainst executingjuvenilesaspart
of U.S. jurisprudence: The court held that it was proper to
“acknowledge the overwhelming weight of international
opinion against the juvenile death penalty, resting in large
part on the understanding that the instability and emotional
imbalance of young people may often beafactor inthecrime.
The opinion of the world community, while not controlling
our outcome, does provide respected and significant confir-
mation for our own conclusions.”

Continued on page 22
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National consensusagainst executingjuveniles: statespro-
hibiting executing juveniles: When Atkinswas decided, 30
states prohibited the death penalty for the mentally retarded,
including 12 states that had abandoned the death penalty
altogether. Similarly, “30 states prohibit the juvenile death
penalty, comprising 12 that have rejected the death penalty
altogether and 18 that maintain it but, by express provision
or judicial interpretation, exclude juvenilesfromitsreach.”

National consensus against executing juveniles: infre-
guency of executing juveniles: Inthe period between sanc-
tioning executing the mentally retarded and abolishing it,
only five states executed offenders known to have an 1Q
under 70. Similarly, sincethe Court last addressed executing
juveniles, only six states have executed prisonersfor crimes
committed asjuveniles. And, in the past ten yearsonly Okla-
homa, Texas, and Virginia, have done so.

National consensusagainst executing juveniles: commu-
tationsasevidence of a consensusagainst executingjuve-
niles: In December 2003, the Governor of Kentucky com-
muted the death sentence of the only juvenile on Kentucky’s
death row, with the declaration that “we ought not to be
executing people who, legally, were children.” By thisact,
the Governor ensured Kentucky that it would not add itsel f
tothelist of statesthat executed juvenileswithinthelast ten
years. The Governor’s action in commuting a death sen-
tence because of the condemned inmate’syouth is evidence
of anational consensus against executing juveniles.

National consensus against executing juveniles: consis-
tency of direction of change: Under the evolving standards
of decency, the consistency of the direction of change is
more important than the number of states that prohibit a
particular punishment. However, the slower pace of aboli-
tion of the juvenile death penalty than that of the mentally
retarded - - which may be due to the large number of states
that have prohibited the execution of juveniles for many
years - - does not justify executing juveniles. The same
consistency of direction of change that served asabasisfor
not executing the mentally retarded also exists when ad-
dressing the execution of juveniles. Since this Court last
dealt with the execution of juveniles, no state that previ-
ously prohibited capital punishment for juveniles has rein-
stated it. Thisfact “carries special forcein light of the gen-
eral popularity of anticrime legislation and in light of the
particular trend in recent years toward cracking down on
juvenile crimein other respects.

Risk that natureof crimeover shadowsyouth: “An unac-
ceptablelikelihood existsthat the brutality or cold-blooded
nature of any particular crime would overpower mitigating
arguments based on youth asamatter of course, even where
the juvenile offender’s objective immaturity, vulnerability,
and lack of true depravity should require a sentence less
severe than death.”

Thedeath penalty isreserved for the“ wor st of thewor st”:
“Because the death penalty is the most severe punishment,
the Eighth Amendment appliesto it with special force,” and
restricts the death penalty to the “worst of the worst.”

Juvenileslack of maturity and under developed senseof re-
sponsibility: “A lack of maturity and an underdevel oped
sense of responsibility are found in youth more often than
in adults and are more understandable among the young.
These qualities often result in impetuous and ill-considered
actions and decisions.” Further, “adolescents are overrep-
resented statistically in virtually every category of reckless
behavior.”

Juvenilesaremorevulnerablethan adults: Juvenilesare
more vulnerable or susceptible to negative influences and
outside pressures, including peer pressure, than adults.
“Youth is more than a chronological fact. Itisatimeand
condition of life when a person may be most susceptible to
influence and to psychological damage,” and a time and
condition when a person hasless control over their environ-
ment.

Thepersonal character of juvenilesislessdeveloped than
adults: The character of ajuvenileisnot aswell formed as
that of an adult. The personality traitsof juvenilesare more
transitory, lessfixed.

Juvenilesarenot the* wor st of thewor st” : diminished cul-
pability. “The susceptibility of juvenilesto immature and
irresponsible behavior meanstheir irresponsible conduct is
not as morally reprehensible asthat of an adult. Their own
vulnerability and comparative lack of control over their im-
mediate surroundings mean juveniles have a greater claim
than adults to be forgiven for failing to escape negative
influencesin their whole environment. Thereality that juve-
niles still struggle to define their identity means it is less
supportable to conclude that even a heinous crime commit-
ted by ajuvenileisevidence of irretrievably depraved char-
acter. From a moral standpoint it would be misguided to
equate the failings of a minor with those of an adult, for a
greater possibility exists that a minor’s character deficien-
cieswill bereformed.”

Thesocial purposesof thedeath penalty: Thedeath penalty
serves two social purposes: retribution and deterrence of
capital crimes by prospective offenders.

Retributivepur poseof death penalty not served by execut-
ing juveniles: “Whether viewed as an attempt to express
the community’s moral outrage or as an attempt to right the
balance for the wrong to the victim, the case for retribution
isnot asstrong with aminor aswith an adult. Retributionis
not proportional if thelaw’s most severe penalty isimposed
on onewhose culpability or blameworthinessis diminished,
to asubstantial degree, by reason of youth and immaturity.”
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Principlesof deterrencedo not support executingjuveniles:
“The absence of evidence of deterrent effect [by executing
juveniles] isof special concern because the same character-
istics that render juveniles less culpable than adults sug-
gest aswell that juveniles will be less susceptible to deter-
rence. Inparticular, thelikelihood that the teenage offender
has made the kind of cost-benefit analysisthat attached any
weight to the possibility of execution is so remote as to be
virtually nonexistent. To the extent the juvenile death pen-
alty might have residual deterrent effect, it isworth noting
that the punishment of life imprisonment without the possi-
bility of paroleisitself asevere sanction, in particular for a
young person.”

Youth isnot just a chronological number: “The qualities
that distinguish juvenilesfrom adults do not disappear when
theindividual turns 18.”

Sevens, J. concurring, joined by Ginsburg: Concurring
opinion emphasizes that one's understanding of the Consti-
tution changes over time.

O’Connor, J., dissenting: O’ Connor agreed with the cat-
egories of evidence evincing the evolving standards of de-
cency and that executing 16 years olds violates the Eighth
Amendment, but she believes that standards of decency
have not evolved to the point where executing 17 year olds
violates the Constitution. O’Connor also disagreed with
permitting a state court to revisit a decision of the United
States Supreme Court, solely because the state court be-
lieves standards of decency have evolved.

SIXTH CIRCUIT COURT OF APPEALS

Batesv. Bell,
2005 WL 659069 (6th Cir. March 23, 2005)

The court affirmed Petitioner’s conviction (finding that Peti-
tioner entered a knowing and voluntary guilty plea) but re-
versed his death sentence because of improper and flagrant
prosecution arguments that rendered the sentencing phase
fundamentally unfair in violation of the due process clause.
The comments improperly incited the passions and preju-
dicesof thejury; injected personal beliefsand opinionsinto
therecord; and, inappropriately criticized Petitioner’s coun-
sel for objecting to their improper arguments.

Sandard of review for improper prosecutorial argument:
Because harmlesserror principles apply to prosecutorial mis-
conduct, a conviction or sentence will not be reversed un-
less the misconduct “had a substantial and injurious effect
or influence in determining the jury’sverdict.” In acapita
case, that requires a court to attempt to discover whether
the constitutional error influenced the jury’s decision be-
tween life and death. When addressing a prosecutor’s com-
ments, “the relevant question is whether the prosecutor’s

comments so infected the trial with unfairness as to make
the conviction a denial of due process.” Thus, reversal is
required “if the prosecutor’s misconduct is so pronounced
and persistent that it permeates the entire atmosphere of the
trial or so gross as probably to prejudice the defendant.” In
other words, even if the prosecutor’s conduct was improper
or universally condemned, relief isonly availableif the com-
ments were so flagrant to asto render the entiretrial funda-
mentally unfair.

Once improper conduct is found, four factors are consid-
ered in determining whether the challenged conduct is fla-
grant: 1) the likelihood that the remarks of the prosecutor
tended to mislead the jury or prejudice the defendant; 2)
whether the remarks were isolated or extensive; 3) whether
the remarks were deliberately or accidentally made; and, 4)
the total strength of the evidence against the defendant.

Prosecutor’sclosing argument inciting the passionsand
prejudicesof thejury: Inclosing argument at the sentenc-
ing phase, the prosecution: 1) directly addressed opposing
counsel; 2) referred to Petitioner as arabid dog; 3) told the
jury they would become an accompliceto Petitioner’scrime
if they did not impose death; and, 4) argued that the jury
would be responsible for future death of othersif they sen-
tenced Petitioner to lifeimprisonment rather than death, be-
cause Petitioner would either escape and kill again or would
kill someone in prison. The Court held that each of these
comments, which were themes throughout the prosecution’s
closing argument, was an attempt to appeal to the fears and
emotion of individual jurors, and was clearly improper.

Assertion of personal opinion or personal knowledge: Itis
well-established law that a prosecutor cannot express his
personal opinions before a jury, including personal opin-
ionsasto the existence of aggravating or mitigating circum-
stances and the appropriateness of the death penalty. Vio-
lating theserulesislikely to affect the jury’s decision mak-
ing process because “[j]urors are mindful that the prosecu-
tor represents the State and are apt to afford undue respect
to the prosecutor’s personal assessment. Here, the pros-
ecutor injected hispersonal opinion concerning the mitigat-
ing evidence presented by Petitioner’s mother and medical

expert.

When defense counsel asked for a few moments for
Petitioner’s mother to compose herself, the prosecutor com-
mented “ after aperformancelikethat, | can understand why.”
This statement clearly suggested that the prosecutor be-
lieved she was being untruthful. The prosecution’s asser-
tions of personal knowledge continued during closing argu-
ment.

In closing, the prosecutor stated “I don’t really care what
[the defense expert] says. | don't care at all what [the de-

fense attorney] says because | believe this to be true, and |
Continued on page 24
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believe you share the same belief.” Referring to the expert
testimony concerning mitigating evidence, the prosecutor
argued “you don’t believe that, and | don’'t believeit; and |
don’'t even believe [the defenselawyers| believethat.” The
prosecutor continued by saying that he agrees with hisown
expert’stestimony. Thistype of comment permeated the
prosecutor’s closing argument and was clearly improper.

Improper criticism of defense objections: During crossex-
amination, infront of thejury, the prosecutor responded to a
defense objection by calling defense counsel paranoid. Then,
during closing argument, the prosecutor argued that the
defense was objecting asadiversionary tactic. For instance,
the prosecutor told the jury “when it gets next to them, they
stand up and object,” and “of course, they are going to
object. They don’t want you to hear it again.” Each of these
commentscriticized defense counsel for protecting their cli-
ent through objections and placed them in the untenable
situation of either passively permitting the prosecutors to
make improper argument or objecting and angering thejury.
Such conduct aimed at prejudicing the defendant’s right to
object is clearly improper, and cannot be tolerated because
“thistype of intimidation tactic can operate to the detriment
of a defendant’s quality of representation, calling the fair-
ness of the trial into question.”

AEDPA doesnot bar relief - - de novo review of whether
reversal isrequir ed becausethestate court did not addr ess
theclaim on themerits: The Tennessee Supreme Court held
that the prosecution’s comments were clearly improper, but
that the misconduct “did not affect the verdict to the preju-
dice of the defendant and did not warrant reversal of the
conviction” in light of the nature of the crime involved and
the facts surrounding the homicide. As the Sixth Circuit
recognized, the Tennessee Supreme Court only dealt with
the claim in connection to the guilt phase. Thus, the Sixth
Circuit applied de novo review.

Theprosecution’ simproper commentswer esoflagrant that
reversal isrequired under the Eighth Amendment and due
process: The court held that reversal was required because
1) theremarksalmost certainly prejudiced Petitioner because
the jury was told they would be accomplices to another
murder if they did not impose a death sentence; 2) attacks
on defense counsel could have prejudiced Petitioner by fos-
tering jury antagonism towards his attorneys; 3) the pros-
ecution attempted to inject personal opinionsinto the record;
4) the improper conduct was not isolated to one comment,
one section of the argument, or even to one prosecutor; 5)
the misconduct was plainly deliberate as must be inferred
from the strategic use of theimproper comments; and, 6) the
prosecutor’s arguments cannot be considered meaningless
in the context of the total strength of the evidence at the
sentencing phase.

In addressing the effect the prosecution’s argument had on
the sentencing phase the court stated that “overwhelming
evidence of guilt does not immunize the sentencing phase
evaluation of aggravating and mitigating factors. The Eighth
and Fourteenth Amendments require that the sentencer . . .
not be precluded from considering, as a mitigating factor,
any aspect of a defendant’s character or record and any of
the circumstances of the offense that the defendant proffers
as a basis for a sentence less than death. Prosecutorial
misconduct in the sentencing hearing can operate to pre-
cludethejury’sproper consideration of mitigation. When a
prosecutor’s actions are so egregious that they effectively
foreclose the jury’s consideration of mitigating evidence,
thejury isunableto make afair, individualized determination
asrequired by the Eighth Amendment.”

Although apetitioner must prevail when thereisgrave doubt
asto the harmlessness of an error, aharmless error analysis
does not need to be conducted here because there is little
doubt that the prosecution’s improper argument prejudiced
Petitioner both as a violation of due process and an Eighth
Amendment violation because the improper argument was
so severe that it precluded the jury’s proper consideration
of mitigating evidence.

Batchelder concurring: Becauseno United States Supreme
Court case holds that the Eighth Amendment mitigation re-
quirement appliesto the actions of prosecutors, the AEDPA
bars this Court from holding that the state court’s adjudica-
tion of thisclaim under the Eighth Amendment “resultedina
decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, asdetermined
by the Supreme Court of the United States.” However, be-
cause the misconduct of the prosecutor amounted to a de-
nial of due process, the writ of habeas corpus must be
granted.

Keenan v. Bagley,
400 F.3d 417 (6th Cir. 2005)
(equitable tolling)

Ohio law requires prisoners to seek post conviction relief
while direct appeal proceedings are pending, setting up a
situation where the time to seek state post conviction relief
expiresbeforethe one year deadlinefor filing ahabeas peti-
tion expires. Here, the Ohio Supreme Court issued an order
staying proceedingsfor sixth monthsto allow Petitioner the
opportunity to fileapetition for post convictionrelief. Thus,
rather than filing a federal habeas petition within one year,
Petitioner filed a state post conviction petition within the
sixth month period provided by the Ohio Supreme Court.
After filing the state post conviction petition, the Ohio Su-
preme Court changed its mind and held that the petition was
untimely, and thus procedurally barred. Because the peti-
tionwasnot timely filed, it did not toll the one year statute of
limitations for filing a federal habeas petition. Thus,
Petitioner’s federal habeas petition also was time barred,
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and dismissed by thefederal district court. The Sixth Circuit
Court of Appeal s addressed whether equitabletolling of the
statute of limitations should apply.

Standard of review of denial of writ of habeas cor pus: A
district court’s decision to deny a writ of habeas corpus is
reviewed de novo.

Factor sto consider in determining whether to apply equi-
tabletolling: 1) lack of actual notice of filing requirement; 2)
lack of constructive knowledge of requirement; 3) diligence
in pursuing one's rights; 4) absence of prejudice to the de-
fendant; and, 5) a plaintiff’s reasonableness in remaining
ignorant of the notice requirement.

Remand on equitable tolling is necessary: The record is
unclear on whether Petitioner relied on the literal language
of the Ohio Supreme Court order granting six monthstofile
a state post conviction petition as a basis for not filing a
timely federal habeaspetition. Thus, aremand to thedistrict
court is necessary to determine the basis for Petitioner’s
failure to timely file a federal habeas petition, and if that
basis was the Ohio Supreme Court’s order, to determine
whether relying on that order was reasonable.

Merrit, J., concurring in remand and dissenting in not
granting equitabletolling: Ohio’sstatutory systemisa“ maze
designed to dispatch the capital defendant to the
executioner’sblock without federal review. Suchasystemis
like anightmare, except its consequences arelethal.”

Equitable tolling should be granted because 1) the plain
language of the Ohio Supreme Court’s order allowing six
monthsto file a state post conviction petition makesit obvi-
ousthat Petitioner relied on that six month period of timeas
abasisfor not filing afederal habeas petition in theinterim;
2) broad delegation to a state court to determine whether a
federal court can hear a claim effectively suspends the writ
of habeas corpus; 3) Ohio’s requirement that post convic-
tion proceedings befiled whilethe direct appeal isstill pend-
ing creates a situation where consideration of someor all of
the prisoner’sfederal claimswill be barred; and, 4) either no
lawyer should be faulted for not being able to work through
this maze, (in which case surely equitable tolling should
apply), or the ignorance of counsel is the reason.

Siler dissenting: Equitable tolling should not be granted
for three reasons: 1) federal courts should not second guess
state court’ sinterpretation of statelaw; 2) Petitioner waived
the equitabletolling issue by failing to raise theissue before
the district court until he filed a surresponse memorandum;
and, 3) that attorney error, which isnot abasisfor equitable
tolling, is the only reason the federal habeas petition was
not timely filed.

Hill v. Mitchell,
400 F:3d 308 (6th Cir. 2005)

AEDPA and claimsnot adjudicated on themerits: Denovo
review rather than the AEDPA limitations on review stan-
dard applies when a claim has not been adjudicated on the
merits, and the claim has not been procedurally defaulted.

I neffectiveassistance of counsel claim based on non-record
evidencenot procedurally defaulted: Ohiolaw requiresinef-
fective assistance of counsel claims to be raised on direct
appeal unlessthe claim relies on evidence outside the record.
Because Petitioner’sineffective assistance of counsel claim
relieson evidence of what an expert would havetestified to,
if not for counsel’s deficient performance, thisclaim did not
need to be raised on direct appeal. Thus, the state court
improperly applied itsown procedural default rules, and never
reached the merits, so the Court applied de novo review.

No prejudice from counsels failureto hirea mitigation
psychologist until theday beforethemitigation hearing:
Petitioner suffered no prejudice because: 1) other psycholo-
gists evaluated Petitioner at various times to determine his
appreciation of what he was doing at the time of the assault;
2) ninereportsfrom mental health examinations of petitioner
that contained the same information as developed by the
mitigation psychologist were introduced by defense coun-
sel at sentencing; 3) despite being hired the day before tes-
tifying, the mitigation psychologist was able to evaluate
petitioner in the sameway he normally eval uates patients; 4)
petitioner failed to show how the mitigation psychologist’s
testimony at trial was materially different from the testimony
he would have presented had he been given more time to

prepare.

Failureto providedefendant with civilian clothes: Because
Petitioner confessed to the crime, prejudice cannot be es-
tablished from counsel’s failure to provide Petitioner with
civilian clothes.

Failuretoinstruct jury on intoxication: Because no Su-
preme Court case requires jury instructions on intoxication
as adefense to murder and because the absence of intoxica-
tionisnot an element of the crime of murder, the state court’s
decision rejecting this claim was not objectively unreason-
able.

Trial counsel wasnot ineffectivefor failingtorequest an
instruction on intoxication: Trial counsel’s decision to at-
tack felony murder, the only aggravating circumstance mak-
ing Petitioner eligiblefor the death penalty, at the exclusion
of requesting an instruction on intoxication was a reason-
able trial strategy given the risk that the intent argument
involving an intoxication instruction would have diminished
the focus on the felony murder contention.

Continued on page 26
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No prejudicefrom failingto develop attor ney-client rela-
tionship: Assuming that trial counsel’sfailureto meet with
Petitioner more often was deficient performance, Petitioner
failed to establish prejudice, because he has not shown how
additional meeting with counsel, or longer meetings with
counsel, would have led to new or better theories of advo-
cacy or otherwise would have created a reasonable prob-
ability of adifferent outcome.

Prosecutor’ smisstatement of thelaw regar ding weighing
aggravating and mitigating cir cumstancesdoesnot require
rever sal: Because there was only one aggravating circum-
stance and the prosecutor correctly stated the standard for
weighing aggravating and mitigating factors on numerous
occasions, the prosecutor’s one incorrect statement sug-
gesting that the mitigating factors had to outweigh the ag-
gravating circumstances did not so infect the trial with un-
fairness to make the resulting conviction a denia of due
process.

Instructingthejury on statutory mitigating factorsnot rel-
evant to case: No due process or Eighth Amendment viola-
tion because the brief mention of mitigating factors not ap-
plicableto the casedid not so infect thetrial with unfairness
to make the resulting conviction a denial of due process,
particular since the prosecution did not argue that the jury
should draw negative implications from Petitioner’sfailure
to seek relief under certain statutory mitigating factors and
since Petitioner relied on a significant number of statutory
mitigating factors.

Noviolation in considering natur e of theoffenseasreason
to support death sentence, even though natur e of offense
wasnot alisted statutory aggravating factor.

Smith v. Anderson,

2005WL 517525 (6th Cir. March 6, 2005)

(vacating stay of execution granted on a Rule 60(b) mo-
tion)

On the day Petitioner’s execution date was set, Petitioner
fainted and was rushed to a hospital where a cat scan was
administered, and afollow-up MRI recommended. Petitioner
then filed aMotion for Equitable Relief and For Relief From
Judgment Under Federal Rulesof Civil Procedure, Rule 60(b)
on two grounds:

D In denying relief as to Petitioner’s grand jury
foreperson discrimination claim, the Court found
the claim to be procedurally defaulted without con-
ducting the required cause and prejudice analysis.
Petitioner has now obtained affidavits from trial
counsel which demonstrate cause for the default;
and,

2 In denying relief as to Petitioner’s ineffective as-
sistance of counsel in mitigation claim, both this
Court and the Sixth Circuit held that Petitioner could
not establish prejudice. Numerous courts, includ-
ing the Sixth Circuit, haveissued intervening deci-
sions demonstrating that Petitioner was prejudiced
by his counsel’s failure to uncover and present
evidence of hisorganic brainimpairment. Inaddi-
tion, Petitioner now has medical support for his
claimthat he suffersfrom brain damage.

The federal district court denied relief on the grand jury
discrimination claim, but granted astay of execution and the
60(b) motion on the ineffective assistance of counsel claim
involving organic brain damage, holding that thisclaim was
properly filed under Rule 60(b) for two reasons. First, “al-
though [Petitioner] does present newly discovered evidence,
he does so to challenge the structural and procedural integ-
rity of the Court’s earlier ruling denied relief — he does not
attack the conviction and sentenceitself. [Petitioner] ischal-
lenging the nature of the judgment by which it wasreached.”
Second, “the circumstances revolving around this newly
discovered evidence-namely, its discovery through no ac-
tion of [Petitioner], but rather, through the actions of Ohio
by having [Petitioner] tested at the Mansfield General Hos-
pital-presents the Court with the need to review this evi-
dence. Rule 60(b)(6) which allowsadistrict court to hear the
motionfor ‘any other reason justifying relief from the opera-
tion of the judgment’ isthe appropriate rout for the Court to
consider thisimportant development.”

The Sixth Circuit vacated the stay of execution, holding that
both claimswere successive habeas claimsnot 60(b) claims,
and thus the federal district court had no jurisdiction to
enter a stay of execution because the Sixth Circuit had not
authorized the filing of a successor habeas petition.

Federal district court jurisdiction to enter a stay of execu-
tion: A district court has jurisdiction to enter a stay of ex-
ecution based on a 60(b) motion only when the court has
jurisdiction to entertain the 60(b) motion on the merits. Simi-
larly, the Sixth Circuit only has jurisdiction to consider the
underlying merits of the 60(b) motion when the district had
jurisdiction to entertain the motion. Thus, the threshold
issueiswhether apurported 60(b) motionisproperly filed as
a60(b) motion rather than a successor habeas petition which
requires permission from the Sixth Circuit beforefiling inthe
district court. If the motion should have been filed as a
successor habeas petition, the federal district neither has
jurisdiction to grant a stay of execution nor to entertain the
motion on the merits.

Successor habeas petition vs. 60(b) motion: “When the mo-
tionsfactual predicate deals primarily with the constitution-
ality of the underlying state conviction or sentence, the
motion should be treated as a second or successive peti-
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tion.” On the other hand, if “the motion’s factual predicate
deals primarily with someirregularity or procedural defect in
the procurement of the judgment denying habeasrelief, then
it should be treated within the usual standards governing
Rule60(b) relief.”

Petitioner’s brain damage claim is a successor habeas
claim: The court held that there is no question that
Petitioner’s claim for relief is based on afactual predicate
that deals with the constitutionality of the underlying fed-
eral conviction. Petitioner asked the district court to vacate
its previous judgment based solely on new evidence of a
brain abnormality and the district court held that there is
now new evidence of a brain abnormality that may have
served as a basis for a sentence of less than death. In es-
sence, the district court reversed it previous decision deny-
ing habeas relief, based on a new assessment of possible
merit of Petitioner’sclaim of ineffective assistance of coun-
sel. Thus, Petitioner sought to vacate the state criminal
judgment, which makes his motion a successive habeas pe-
tition, depriving the federal district of jurisdictionto grant a
stay of execution.

Certificate of appealability from federal district court on
denial of 60(b) motion: When afederal district court denies
a Rule 60(b) motion to reopen federal habeas proceedings,
the district court had no authority to grant a certificate of
appealability. The same rule applies to individual claims
within the 60(b) motion.

—

Cole, J., concurring and dissenting: Cole disagreed with
the majority’s basis for vacating the stay of execution. Be-
cause the United States Supreme Court has granted certio-
rari to determine the proper treatment of Rule 60(b) claims
and could permit all 60(b) motionsto be considered on the
merits, the court’sreliance on the Sixth Circuit’'smorerestric-
tive interpretation of 60(b) motions as a basis to vacate a
stay of execution is misplaced.

However, Cole would vacate the stay of execution because
the*catch-all” provision of Rule 60(b) isonly availablewhen
the other provisionsareinapplicable. Petitioner’s 60(b) mo-
tion is based on new evidence, which is one of the enumer-
ated reasonsfor granting 60(b) relief that must befiled within
oneyear of judgment. Thus, because the “catch-all” provi-
sion is not available and because Petitioner’s 60(b) motion
was filed more than one year after judgment, the stay of
execution granted by the district court must be vacated.

Cole a'so disagreed with the majority expanding the record
under Federal Rules of Appellate Procedure, Rule 10(e)(2),
to include an affidavit from a neurologist that was not pre-
sented to the district court. The purpose of 10(€)(2) is to
allow the court to correct omissions from or misstatements
in the record for appeal, not to introduce new evidence in
the court of appeals. Thus, it is inappropriate and inequi-
tablefor this Court to rely on the unchallenged opinion of an
expert on appeal to support areversal of astay of execution.

KENTUCKY SUPREME COURT
Bowling v. Commonwealth

(mental retardation case) will be discussed when it becomes
find. H

Themood and temper of the publicin regard tothetreatment of crimeand criminalsisone of the most
unfailingtestsof any country. A calm, dispassionaterecognition of therightsof theaccused and even of the
convicted criminal, ... tirelesseffortstowar dsthediscovery of curativeand regener ative processes; unfailing
faith that thereisatreasure, if you can only find it, in the heart of every man; thesear ethe symbolswhich,
inthetreatment of crimeand thecriminal, mark and measur ethestor ed-up strength of anation, and arethe

sign and proof of theliving virtuewithin it.

— Winston Chur chill
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6™ CirculT REVIEW
By David Harris

Jordanv. Hurley,
397 F.3d 360 (6" Cir. 2005)

Petitioner convicted of raping awoman with Down syndrome,
seekshabeascorpusrelief. Petitioner raisesthreeclaims: 1)
Prosecution’s leading questions on direct examination of
victim violated defendant’s right of confrontation; 2) judge
disallowing impeachment of victim with prior inconsistent
testimony from first trial violated due process and confron-
tation; and 3) sufficiency of the evidence.

Sixth Circuit found no merit regarding the prosecution’slead-
ing questions, noting that Ohio law permits leading wit-
nesses who are “of tender years’ or are “nervous and ‘a
little slow.”” The Court noted that, because this claim in-
volves a state rule of evidence, federal review of these rul-
ingsis“extremely limited.” Watersv. Kassulke, 916 F.2d 329
(6" Cir. 1990).

The Sixth Circuit next found the state court’s ruling disal-
lowing impeachment of the victim with her testimony from
the first trial to be harmless error, as the evidence of force
was"“overwhelming.” (Note, however, onejudge dissented,
commenting that the victim’s testimony was the only evi-
dence of use/threat of use of force. Thisjudge went on to
state that harmless error analysis should be done “on the
effect of the error on the jury” rather than from a “suffi-
ciency of the evidence” standpoint.)

Finally, evaluating the evidence in the light most favorable
to the prosecution, the Court found no merit in the petitioner’s
claim that the evidence was insufficient to support the con-
viction. The denial of petitioner’s habeas corpus was af-
firmed.

Tinsley v. Million,
399 F.3d 796 (6" Cir. 2005)

In 1989, Scott Lee Tinsley was convicted of murder in Lin-
coln Co., Kentucky. After unsuccessful appeals and state
post-conviction actions, petitioner sought federal habeas
corpus relief. The Eastern District of Kentucky denied his
petition, and Tinsley appeal ed to the Sixth Circuit.

Reviewing this case for a*“decision that was contrary to, or
involved an unreasonabl e application of, clearly established
Federal law, asdetermined by the Supreme Court of the United
States,” the Sixth Circuit analyzed each of petitioner’sclaims
inturn.

Ineffective assistance of counsel (IAC) claims:

1) Trial counsel allowed potential jurors to volunteer to be
removed with peremptory strikes. The 6™ Circuit rejected
this claim as an inaccurate characterization of thevoir dire.
After questioning from the judge, prosecutor, and defense
attorney, trial counsel gave petitioner an opportunity to have
input into who should be excused. Petitioner replied that he
wanted all of them cut, at which point trial counsel asked for
a“self-evaluation” for fairness, and if jurorsdidn’t feel they
could befair, they could be excused with aperemptory strike.
Though unusual, the 6" Circuit found thisto be areasonable
strategy in this situation. Further, no prejudice was shown
toresult fromthis“error.”

2) Trial counsel failed to challenge the prosecution’s han-
dling/withholding of certain evidence. The 6" Circuit de-
nied this claim summarily, noting that the allegations lack
specificity and fail to address any resultant prejudice.

3) Tria counsel failed to hire an independent blood-spatter
expert. The 6™ Circuit found that cross-examination of the
state’s withess was reasonabl e strategy here. Again, preju-
diceis notably lacking because petitioner does not demon-
strate what other evidence could have been presented or
how it may have affected the outcome of trial. Itisinterest-
ing to note that the 6" Circuit agrees with petitioner’s con-
tention that the Kentucky Court of Appeals misstated
Srickland v. Washington's prejudi ce standard: “ Srickland,
itistrue, does not require allegations that would ‘ compel[]
acquittal,” only claims that would establish a ‘reasonable
probability’ of adifferent outcome.”

4) Several miscellaneous IAC issues. The 6" Circuit dis-
posed of these claims quickly, finding: a) statement by attor-
ney “[t]here are no lie detectorsin this case” is not equiva
lent to admission of polygraph evidence, but merely using
the concept of polygraph evidence to explain the meaning of
reasonable doubt, which is permissible; b) fact that trial at-
torney received death threatsfor representing petitioner does
not create a conflict such that prejudice is presumed per
Cuyler v. Sullivan, so petitioner must show prejudice result-
ing from this conflict, which petitioner hasnot; c) noIAC for
failureto request self-defense or lesser-included instructions,
but reasonabletrial strategy where theory of defense’s case
was that petitioner was not the “shooter;” d) no IAC in
other allegations regarding failure to object to testimony
and argument, as Kentucky courts’ decisions were correct
that these were permissible, especially giventrial strategy.
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5) Tria counsel failed to introduce any mitigation evidence
in the penalty phase. 6™ Circuit found legitimatetrial strat-
egy here, though admittedly an unusual/unique case. Spe-
cifically, thejury’s guilty verdict came back late in the day.
Trial counsel felt that the prosecution was not prepared/
would not push hard if they quickly went through the pen-
alty phase. Petitioner was counseled on this strategy, and
agreed. Prosecutor only told the jury about the 50% parole
eligibility, then rested. Petitioner changed hismind and in-
sisted on testifying, opening the door to the prosecution’s
inquiry into his prior manslaughter conviction. Clearly coun-
sel cannot be said to be ineffective for failing to present
evidence or prepare the petitioner for testimony when the
agreed-upon strategy was to not permit damaging evidence
of prior convictionsto comein.

*However, as part of thisclaim, petitioner claimed that trial
counsel was ineffective for failing to give an opening or
closing statement during the penalty phase. Apparently
there was some confusion in the record; the 6™ Circuit RE-
MANDED thisissue back to the district court for adetermi-
nation as to whether or not this claim had been properly
exhausted, and if so, whether it was properly raised; if it was
properly raised, thedistrict court should review the claim on
the merits.

Having addressed all of petitioner’s|AC claims, the 6" Cir-
cuit then moved on to address his other issues:

6) Petitioner’'sfirst trial ended in amistrial during the third
day. Trial counsel moved for amistrial on the grounds that
exculpatory evidence—inthiscase, ablood-stained “ sleeper”
that was on petitioner’s son — was not turned over prior to
trial. Petitioner claims that this second trial violated his
Double Jeopardy rights. The 6" Circuit pointed out that,
because petitioner consented to the mistrial, the only bar to
re-prosecution would bejudicial or prosecutorial bad faith.
The Kentucky Supreme Court rejected this contention, and
the 6" Circuit agreed.

7) Petitioner claimed aviolation of hisright to ajury froma
fair cross-section of the community when the circuit clerk
was permitted to dismiss potential jurors. However, no
“group membership” was shown by the petitioner to estab-
lish a violation—the petitioner merely opined that college
students, the elderly/sick, and the deceased were excused,
but was unable to establish that the state courts decided
thisissueincorrectly and in violation of “clearly established
Federal Law....”

8) The arresting officer in this case testified twice about
petitioner’s invocation of his right to counsel. However,
trial counsel objected both times—thefirst time he objected
to the answer as non-responsive, and the second time he
approached the bench and asked for a mistrial on the basis
of aviolation of Doyle v. Ohio. The judge sustained both

objections, but denied themistrial. Trial counsel did not ask
for alimiting instruction. The 6" Circuit determined that the
trial judge made the correct decision in sustaining the objec-
tion, and demonstrates that the Kentucky courts did not
violate“ clearly established Federal Law....”

9) The 6™ Circuit summarily rejected petitioner’sclaimsre-
garding sufficiency of the evidence (there was enough evi-
dence), hearsay and false testimony during grand jury pro-
ceedings (this claim misstates the evidence provided and
rules of grand jury proceedings), lack of jurisdiction once
petitioner wastransferred temporarily to federal custody for
federal trial, after hisfirst trial endedinamistrial (despitethe
fact that hisfirst trial “ended,” petitioner was still pending
trial in Kentucky; further this claim does not raise a cogni-
zablefederal due process claim for habeas corpus), and cu-
mulative error.

Thus, the habeas corpus denial of the district court was
affirmed, except for the one issue regarding whether open-
ing/closing statements were made by trial counsel, properly
exhausted and properly raised for habeas corpus review,
whichwas REMANDED back to the district court.

Dorchyv. Jones,
398 F.3d 783 (6'" Cir. 2005)

Petitioner was convicted of murder and the commission of a
felony while in possession of a handgun. According to
petitioner, he shot his drug dealer out of self-defense, fear-
ing for his life because he owed him $10,000. The
prosecution’s theory, alternatively, was that petitioner
walked up and shot the victim in the back of the head, then
added afew more shotsfor good measure. During trial, the
state’s only two eyewitnesses were unavailable. Thefirst,
Knox, had testified earlier in acodefendant’strial, but since
he could not be found, histestimony from the codefendant’s
trial was read to the jury. The other eyewitness, McCrary,
gave a statement to police shortly after the incident, but
stated that he would not testify and would assert his Fifth
Amendment privilege against self-incrimination. A taped
recording of this statement was played to the jury.

The Michigan Court of Appeals held that the Knox testi-
mony carried sufficient indicia of reliability, and that the
McCrary testimony, whileinadmissible, washarmless. The
federal district court granted petitioner awrit of habeas cor-
pus, finding that neither of the eyewitness' testimony was
admissible, and that the error was not harmless. The State
appealed to the 6™ Circuit.

The 6™ Circuit began by pointing out that Crawford v. Wash-
ington 541 U.S. 36 (2004) isthe current standard for review-
ing the admissibility of out-of-court statements. Because
the state courts made their decisions prior to Crawford, how-

ever, the previous standard contained in Ohio v. Roberts,
Continued on page 30
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448 U.S. 56 (1980) must be used by the federal courts to
evaluate the § 2254(d) “reasonableness’ of the rulings.

The 6" Circuit first looked at Knox’stestimony. Under Rob-
erts, an unavailablewitness’ statement isonly admissibleif
it hasenough “indiciaof reliability” to make it trustworthy.
TheMichigan Court of Appealsfound four groundsfor trust-
worthiness: 1) Knox was cross-examined by the
codefendant’s lawyers who had a“similar interest” in chal-
lenging his Knox’s testimony; 2) histestimony was consis-
tent with his earlier statements to police and another wit-
ness; 3) Knox was an eyewitness; and 4) histestimony was
taken under oath. After review of the Knox's testimony
during co-defendant’strial, the 6 Circuit found the Michi-
gan Court of Appealsfirst ground to be incorrect. Specifi-
cally, the codefendant’s cross-examination focused on the
claim that petitioner, not the codefendant on trial, wasreally
the shooter. Thus, the co-defendant’s cross-examination
sought to increasethewitness' credibility and certainty that
it was the petitioner who actually did the shooting rather
than challenge his credibility or memory. As such, the co-
defendant’s motivations in cross were in fact contrary to
petitioner’s case, despite the Michigan Court of Appeals
finding of a“similar interest.”

The 6" Circuit additionally found the other grounds of reli-
ability insufficient. First, corroboration does not necessar-
ily increasetrustworthiness. Next, whilethefact that hewas
an eyewitness may increase reliability, aloneit does not es-
tablish reliability. Finally, the Court found that the fact that
the testimony was under oath similarly was insufficient to
satisfy the Confrontation Clause. The 6" Circuit thusfound
that Knox’ stestimony wasimproperly admitted into evidence
in petitioner’strial. Though the state argued harmlesserror,
the 6 Circuit rejected this claim as Knox’'s testimony was
the only eyewitness account of what happened, excluding
McCrary's statement which the Michigan Court of Appeals
already conceded wasinadmissible. Thus, Knox'stestimony
was " essential” to the prosecution’s case, and the error can-
not be deemed harmless.

The 6" Circuit agreed with the Michigan Court of Appeals

determination that McCrary’s statement wasimproperly ad-
mitted into evidence. The 6" Circuit disagreed that thiserror
was harmless, however—because, as shown above, Knox’s
statement was inadmissible, McCrary’s statement was | eft
as the only eyewitness account of the shooting. The 6"
Circuit determined that this admission had a “substantial

andinjurious’ effect onthejury. The6" Circuit affirmed the
district court’s granting of the habeas corpus petition.

Humphressv. United States,
398 F.3d 855 (6" Cir. 2005)

Petitioner sought writ of habeas corpus, challenging his
convictionsof conspiracy to murder, attempted murder, and
aiding and abetting murder. In sentence calculations, fed-
eral judgeincreased petitioner’s offenselevel from 28 to 37
based on factual findings, some of which were not found by
the jury. The minimum sentence (for this offense level) of
210 monthswasimposed.

After conviction affirmed by 6" Circuit on appeal, petitioner
filed habeas corpus motion under 28 U.S.C. §2255.
Petitioner’s primary claim was that he received ineffective
assistance of counsel (1AC) during the pleanegotiation pro-
cess, asrequired by Hill v. Lockhart, 474 U.S. 52 (1985).

The 6 Circuit analyzed this claim by assuming deficient
performance arguendo. Looking to whether the petitioner
was prejudiced by the alleged IAC, i.e. whether he would
have insisted on pleading guilty had he been properly ad-
vised by counsel, the 6" Circuit reviewed petitioner’s testi-
mony during hisevidentiary hearing in district court. When
asked if hewould have pled guilty if properly counseled on
the Sentencing Guidelines, petitioner was evasive. Here-
sponded that “it’s hard to speculate” and, had he known, he
could have made “a more intelligent decision.” When di-
rectly and repeatedly asked by the prosecutor, petitioner
again said “it’s hard to say,” finally stating “to a certain
extent, yes.” The 6" Circuit found these statements to be
equivocal, and insufficient to demonstrate the prejudice re-
quired by Hill.

The 6™ Circuit also noted petitioner’s assertions of inno-
cence at trial. Due to the “overwhelming evidence of his
guilt,” the 6™ Circuit also opined that it is unlikely that the
prosecution would have offered an Alford plea. Determin-
ing that petitioner had not met his burden of demonstrating
prejudice, the Court found no IAC, without analysis into
counsel’s performance.

After deciding that United Satesv. Booker,  U.S. |
125 S.Ct. 738 (2005) does not apply retroactively to collateral
attacks, the Court found no sentencing errors. Thus, the 6"
Circuit Court of Appeals affirmed the district court’s denial
of petitioner’s habeas corpus action.

*Note: the alleged intended victim was afedera official, an
FBI agent.

United Statesv. Caseer,
399 F.3d 828 (6" Cir. 2005)

Appellant was convicted under federal drug lawsfor impor-
tation of the plant khat (Catha edulis) into the United States
from Amsterdam. Stemsfrom the khat plant are chewed or
used to make teain much of East Africa, including Somalia
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and Kenya, where appellant had lived until the three years
prior to arrest, when he lived in the United States. Testi-
mony indicated that khat used in thismanner has mild stimu-
lant effects, like coffee or tea, and islegal in much of East
Africa, the Arabian Peninsula, and Europe. Theyoung khat
plant carries adrug called cathinone, which is a Schedule |
controlled substance in the United States. During matura-
tion or decomposition of the plant, cathinone turns into
cathine, aScheduleV stimulant.

In his appeal, appellant stated that his conviction was in
violation of the Fair-Warning Doctrine, because though
cathinoneislisted asa Schedulel drug, thereisno reference
to derivation of this substance from the khat plant. The 6"
Circuit noted that a person of averageintelligence very well
may not be ableto tell from the law that the khat plant wasa
source of this drug. Though the district court found refer-
enceto thekhat plant ismadein a“ Supplementary Informa-
tion” section of the Federal Register aswell asa1971 United
Nations Convention on Psychotropic Substances, the 6™
Circuit found that absence of this connection in the U.S.
Code, Code of Federal Regulations, or even mainstream dic-
tionariesmadeit unlikely that an average person would con-
nect the Schedule | drug term “cathinone” with the khat
plant. Ultimately, however, the 6" Circuit determined that
the drug statute was not constitutionally deficient because
aviolation of thelaw required actual knowledge of the drug,
i.e. “knowingly or intentionally” importing the drug.

Moving to appellant’s claim of sufficiency of the evidence,
the 6" Circuit agreed that there wasinsufficient evidence for
the district court to have found the requisite intent. Testi-
mony merely recounted that the plant was chewed for its
stimulant effects that were equivalent to coffee or tea, and
was culturally used the sameway in East Africa. Neither the
plant itself (see above) nor awareness of the effects provide
much proof of actual knowledge that this was a controlled
substance. Additionally, though appellant arguably knew
the plant may not make it through U.S. Customs, this alone
would not support that he knew importing the plant viol ated
U.S. drug laws, as many items prohibited to be brought
through Customs are not illegal substances. The 6" Circuit
reversed the conviction and remanded the case back to the
district court.

Griffin v. Rogers,
399 F.3d 626 (6" Cir. 2005)

Petitioner filed for habeas corpusrelief prior to exhausting
state remedies, and her petition was dismissed without preju-
dice. Two years later, petitioner returned to federal court,
thistime after AEDPA’s 1-year statute of limitationshad run.

While this case was pending, the 6" Circuit adopted a stay-
and-abeyance procedure. Palmer v. Carlton, 276 F.3d 777
(6" Cir. 2002). Thus, habeas petitionswith unexhausted claims

could be stayed, the petitioner could pursue the state claims
within 30 days and then, within 30 days of the resolution of
thoseissues, could continue with the federal habeas corpus
petition.

In the instant case, petitioner took longer than the 30 days
to both go to state court and then to bring another habeas
petition to the federal court. The district court determined
that Palmer’s*automatic” equitabletolling wasinapplicable,

because the 30-day windows were not observed in filing.

The 6" Circuit agreed that Palmer’s automatic equitabletol |-
ing was inapplicable. However, turning to “normal” equi-
table tolling, the 6" Circuit considered the Andrews v. Orr
factors. The 6" Circuit ultimately found that petitioner and
her counsel were reasonably ignorant of the relevant filing
time requirements, reversed the dismissal of the petition,
and remanded for proceedings on the merits.

*Note: the dissenting judge expressed concern with the
Court’s consistency. In Palmer, the Court ultimately dis-
missed the petition because it found a two-month delay (in
refilinginfederal court after exhausting state court remedies)
to be unacceptably long to demonstrate diligence. In the
instant case, the petitioner refiled in federal court just over
six months after exhausting state remedies, yet equitable
tolling was found.

Turner v. Bagley,
401 F.3d 718 (6" Cir. 2005)

Petitioner convicted in 1993, and filesfor direct appeal. Pe-
titioner “goesthrough” 3 appointed attorneyswho all fail to
brief his case, and the Ohio Court of Appeals dismisses
appeal for failureto prosecutein February of 2001. OnMarch
12, 2001, attorney #3 moves to reinstate appeal and with-
draw ascounsel. On March 19, 2001, petitioner filesfederal
habeas corpus petition.

On December 18, 2002 the federal district court dismissed
petitioner’s habeas dueto failure to exhaust state court rem-
edies—petitioner appealsto 6™ Circuit (*this case).

Meanwhile, on March 18, 2003, the Ohio state court rein-
states petitioner’s direct appeal, appoints attorney #4. At-
torney #4 withdraws and attorney #5 is appointed, and files
brief on June 17, 2003. On October 27, 2003, petitioner was
paroled. On March 19, 2004, the Ohio Court of Appeals
affirmed petitioner’s conviction.

Given thishistory, the 6" Circuit reviewsthedistrict court’s
denial of petitioner’s habeas corpus from December 2002.
Again, thereason for thedistrict court’sdenia wasfailureto
exhaust state court remedies. At this time, the state court
had dismissed petitioner’s direct appeal for failure to pros-

ecute.
Continued on page 32
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The 6" Circuit began by quoting Lucasv. People of the Sate
of Michigan, 420 F.2d 259 (6" Cir. 1970), stating that a ha-
beas court should excuse exhaustion wherefurther actionin
astate court “would be an exercisein futility.”

The 6" Circuit looked primarily to two casesin resolving the
exhaustion issue, that existed because the instant petitioner
had not yet had his claims adjudicated in the state court
prior to presenting them to the federal courts via a habeas
corpus petition. InWorkman v. Tate, 957 F.2d 1339 (6" Cir.
1992), the 6" Circuit excused the exhaustion requirement
wherethe petitioner’smotion for post-conviction relief “lan-
guished in state court for more than threeyears.” InHarris
v. Champion, 938 F.2d 1062 (10" Cir. 1991), the 10" Circuit
excused the exhaustion requirement where an Oklahoma
public defender failed to pursue petitioner’s state court ap-
peal.

Considering thefact that the Ohi o state courts had ultimately
dismissed petitioner’sappeal (at thetimehefiled hisfedera
habeas petition), the 6" Circuit determined that the district
court erred in failing to excuse the exhaustion requirement
per the above-mentioned cases.

Next, the Court looked to whether the state court’s decision
in petitioner’s direct appeal (again, determined over ayear
after hefiled hisfedera petition) had any effect on petitioner’s
instant case, asit might be considered a“ruling” for exhaus-
tion purposes. Thiswould also beimportant because two of
petitioner’s issues were not addressed by the state court.
Thus, if the appeal decisionisconsidered a“ruling,” issues
not addressed in the direct appeal are unexhausted as not
brought before the state court. The 6 Circuit determined
that “[t]he state court’s decision was too late,” and that
exhaustion should be excused for all issues raised in the
federal habeas petition. The Court noted that “[t]he exhaus-
tion‘clock’ stopped ticking in state court no later than when
Turner’sdirect appeal was dismissed for failureto prosecute
because such failure can only be attributed to Turner’s ap-
pointed attorneys and the State of Ohio.”

Lastly, the 6™ Circuit looked to appropriate remedy. Citing
Ward v. Wolfenberger, 340 F.Supp.2d 773 (E.D.Mich. 2004),
and Hannonv. Maschner, 981 F.2d 1142 (10" Cir. 1992), the 6"
Circuit determined that, because “ the ineffective assistance
rendered by Turner’s attorneys in state court deprived him
of an opportunity to pursue ameaningful direct appeal from
his conviction, we hold that law and justice require that
Turner’s petition for habeas corpus be unconditionally
granted.”

*Note: the concurring/dissenting judge agreed with the find-
ings of the Court, but thought a better remedy would be to
send the habeas corpus petition back for a ruling on the
merits, to “find out” if actual prejudice resulted from the
delay.

Ballard v. United States,
400 F.3d 404 (6™ Cir. 2005)

Petitioner sought post-conviction relief in federal court per
28 U.S.C. 82255. Petitioner charged with, and convicted of
conspiracy to possess with intent to distribute cocaine, co-
cainebase, and marijuana. The 6" Circuit affirmed the con-
viction.

Meanwhile, one of petitioner’s codefendants was convicted
at a separate trial. At that trial, counsel asked for special
verdict formsto be presented to thejury to determine whether
the conspiracy finding was related to cocaine or marijuana.
Thetrial court denied the request for special verdict forms.
However, the conviction was reversed by the 6" Circuit
based upon Apprendi v. New Jersey, 530 U.S. 466 (2000) and
United Satesv. Dale, 178 F.3d 429 (6" Cir. 1999). InDale, like
the instant case, the trial attorney did not ask for special
verdict forms; however, the 6" Circuit determined that the
judge, in sentencing from a general verdict involving sev-
eral different drug types, could only sentence the defendant
asif he had distributed the drug with the lower penalty.

Though Apprendi and Dale had no